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    Integrity Pact and Public Contracting Programme
EU Asia Urbs Project

Assessment Mission Notes

Kuala Lumpur, Malaysia
May 24th-27th, 2005

Mission Participants:

Juanita Olaya


TI-S Public Contracting Manager. Head of Mission

Lee Chong San


TI-Malaysia, Project Director

Dorathy Benjamin

TI-Malaysia

Lisa Prevensilk-Takeda

TI-S, Asia Department. PO for the Pacific.

Schedule

May 23rd
Departure from Berlin

May 24th
6:00  am 
Arrival at Kuala Lumpur

10:00 am
Preparation meeting with TI-Malaysia: Chong San Lee, Dorathy Benjamin

4:00 pm
Meeting with Ministry of Defence – Procurement Division Undersecretary. Rosli Bin Abd Shukor ( and 6 other people)

7:30 pm 
Dinner with TI-Malaysia ExCo members

May 25th
10:00 

Group meeting at the Integrity Institute of Malaysia with the 
following representatives of the corporate sector

	Mr. Bong Boon Fah
	Chairman, Legal Committee of KLSCCI (Kuala Lumpur & Selangor Chinese Chamber of Commerce and Industry)

	Zainul Rahim
	Deputy Chairman, Shell Malaysia

	Mohammad Medan Abdullah
	General Manger, Petronas

	Hamidah Abd Ghani
	Manager, Petronas

	Punithavathy a/p Kandiah
	Legal Counsel, Malayan Banking Bhd

	Dato’ Mohamad Daud bin Haji Dol Moin
	Assistant Governor, Bank Negara Malaysia

	Nor Zarina Jamaladin
	CIDB ( Ministry of Works)


4:00
Meeting with EU Commission Representative in Malaysia Cristiana 
Famea

May 26th 
10:00 

Group meeting at the Integrity Institute of Malaysia with the 

Following people and organizations 

	Anis Yusal Yusoff
	UNDP Malaysia

	Fatimah Abu Bakar
	Business Ethics Institute of Malaysia

	Rocky Wong Hon Thang
	Institution of Engineers

	Sharon Nobel
	ERA Consumer ( Consumer Association)

	Elakumari Kantilal
	Khazanah Nasional Berhard

	Norazlan Mohd Razali
	Anti Corruption Agency

	Mohd. Nizam
	Integrity Institute of Malaysia

	Tuan Haji Mustapha
	Integrity Institute of Malaysia

	A.J Lakshminarayam 
	KLSICCI ( Indian Chamber of Commerce)


1:30 pm 
Meeting with the Integrity Institute of Malaysia. Mr. Tuan Haji 

Mustapha and Mr. Mohd. Nizam

May 27th
10:00 am
Auditor General



12:00 m
Wrap up meeting with TI-Malaysia

3:00 pm
Commerce Dot Com ( e-procurement)



11 :55 pm 
Return To Berlin

I. May 24th  

a. Preparation meeting with TI-Malaysia: Chong San Lee, Dorathy Benjamin

· After a brief description of the Public Contracting Programme at TI-S, we discussed the agenda of the meetings and the approach.

· It was mentioned that the issue of corruption was of a very sensitive nature in Malaysia and in procurement in particular, a series of policies that have a historical and social background like the protection of the local industry and resistance to what could come as imposed from abroad. As a result of the racial clashes during the 60’s economic policies were set in place to alleviate the tensions and to give preference to local companies. We agreed that the approach to the meetings should not only be sensitive along these lines but to also to stress that the intent of the mission was to learn from the various stakeholders and to use the information to design a capacity building workshop..

· We also discussed the meeting with the Ministry of Defence and the potential of using it to inform them about the TI-UK initiative and gauge their reactions. It was also agreed that the issue would be brought up when appropriate. 

· We also mentioned the upcoming 9th Malaysian Plan which comes as part of the year planning cycle at the federal level and that will comprise important expenditure. The increased expenditure in development and social sensitive areas offers an important opportunity for initiatives to further introduce transparency to the procurement processes.

· Mr. Lee also conveyed other relevant aspects of the procurement procedures in Malaysia and how the current legislation was appropriate, identifying the failures at the level of its application as being the major concern.

· The difficulties to engage the local government at this moment were also discussed. The Chapter had initiated contacts in the past with the prior Major of KL in order to implement a survey on customer’s opinion of public service delivery but the initiative could not move further. Furthermore, the current Prime Minister was elected with an Anti-corruption agenda as an important component of his campaign. However, this same expression of political will has not yet happened at the local government level. Even though, in KL a new Major is now in place.  The Chapter invited the KL City Hall to meet with us during the Assessment Mission but the invitation was declined.

· The Chapter’s limited resources were also discussed. It currently counts with very limited staff support therefore limiting its capacity of action. However, networking and building coalitions with other NGOs may help bridge this problem and also provide access to other stakeholders. 

b. Meeting with Ministry of Defence – Procurement Division Undersecretary. Rosli Bin Abd Shukor ( and 6 other Ministry Staff)

· We introduced the aim of the mission and the EU project

· The undersecretary asked if we were going to make an evaluation of their policies or had any view in that regards and we clarified that that was not the purpose of the mission, but rather, to exchange ideas, learn from their experiences and gather their views to inform the process of crafting the CBT workshop. The particular question, and the corresponding clarification came up several times during the meeting. 

· The Undersecretary explained their current procurement procedures underlying aspects like the collective decision making ( decisions taken by a Committee or Tender Board), the anonymity of the bidders, the local industry protection policy and the rotation of the staff, the registry of contractors among other aspects. He emphasized the transparency of the process and the strict adherence to the procurement rules at all times. We had questions regarding their system to manage change orders and the issue of collusion among companies in bidding processes. They expressed tat often time changes were introduced by contractors without notifying and often they had to be reimbursed; on the issue of collusion by bidders mentioned they had not perceived that to be the case. 

· We then explained some of TI’s nature and work and its efforts in corruption prevention. This introduced us to the Integrity pact. We explained the basic concept of the IP and how it works and mentioned the TI-UK initiative and its focus on the Defence Industry.

· They said that the implementation of something like that would require the Ministry of Finance’s decision, and on that basis they would be willing to follow. We explained that the IP was not meant to be applied in all cases but on single instances were it was felt to be particularly relevant and doable. This was received with interest on their side and followed up with questions on the enforcement system of the IP and we talked about the sanctions, monitoring mechanism and the international experience with this.

· They expressed interest in the IP and we agreed that TI-Malaysia would follow up with more information and perhaps a meting explaining the particulars of the IP in more detail.

· They suggested again to contact the Ministry of Finance
 to talk about these issues.

· They also requested to have access to the mission’s report, which we granted once it was ready. 
II. May 25th

a. Group meeting at the Integrity Institute with the following representatives of the corporate sector

· The meeting started by a short presentation by Lee Chong San on the purpose of the session as to learn as much as we can from the ongoing practices of the participants, the EU project and its focus on local governments. The meeting was meant to continue with a Presentation by Dorathy on TI-Malaysia and the EU project and then myself on TI’s approach to corruption in public contracting, setting most of the time aside for discussion and exchange.
· From the start, however, there were several questions that indicated the existence of some resistance to talk about the subject or a misunderstanding about the mission’s purpose. The invitation letters, however, had been clear about what the purpose of the meetings were.  These came up prior to any information about the project itself and therefore were more general.  Among the issues raised were the following:

· Is there government support for this initiative? If yes, to what extent? 
· Is the mission’s purpose to provide unsolicited assessment? ( like TI’s CPI?)

· Why were the meetings arranged in two separate groups?

· What is the methodology to make the assessment? Why are they not given the chance to influence it?

· Why is Malaysia together with Indonesia and Pakistan in the project?

· We provided clarifications to each of the questions along the following lines:
· The purpose of the mission is not to perform an evaluation of procurement practices in Malaysia or a report on them but to gather people’s views and identify partners as to what is most needed in order to design the appropriate activities for the EU project. Moreover, the project in Malaysia is run, shaped and implemented by TI-Malaysia. We also explained how TI works, with its network of autonomous Chapters. It was also explained how the inclusion of Indonesia, Pakistan and Malaysia in the project resulted not from a particular corruption related problem, but rather, originates in the interest of our Chapters in these countries in working on this issue. We also explained further the structure of the project. 
· The meetings were arranged in separate groups for practical reasons. It was the best way to meet the most people in less time. It was thought that grouping them by corporate sector and NGO sector would facilitate the discussions. We also expressed that if any of them was interested in attending the meeting next day, was welcome. 

· Precisely because of the nature of the mission, we wanted to hear their views as to the organisations that need to be involved and heard; this is specially relevant in regards to involving the local government. The project in Malaysia, is not operating in a political will vacuum. The Federal Government has expressed its commitment though different means: corruption having been a major point in the PM’s campaign, the approval of the National Integrity Plan and the creation of institutions  like the Integrity Institute and the Anti-Corruption Academy, among them. 
· While a substantial amount of time of the meeting was spent on this clarifications, the emphasis on our interest in gathering their views helped to change the dynamic and content contributions were made. Among them, the following:
· Work first with government agencies and then with semi-public agencies, not the other way around. The first can receive a direct mandate. The appropriate agency ( Ministry of Finance) needs to send the signal in order to get the work going. 
· The Laws and regulations in place are of good quality. The problem lies in their implementation.

· It is necessary to build awareness in to how to go against corruption, inspiring people to have a higher sense of integrity, need to heighten the standard. 

· Be careful how you posture people and the topic. It is necessary to manage perceptions

· Representatives of Petronas and Shell also talked about their own good practices ( the process is the same) in procurement processes and mentioned aspects like reduced discretion of officials, check and balances systems, the acceptance of anonymous information  to pursue investigations. It was reiterated that the difficulties lied in compliance and accountability.  It was also mentioned how control only strategies affected efficiency, how some times discretion was also necessary or inevitable and how relevant it could be to address also the personal dimension, from a personal ethic and religious point of view.
· Other aspects mentioned were the public sector’s reluctance to learn and to adopt things, the relevance of the use of technology to minimize discretionary intervention and how the tendency to standardize procurement did not produce good results. The need to address this issue also at “the people level” and the problem of loss/weak accountability at each stage of the process makes it important to think about the questions of bureaucracy and good government. 
· Representatives of May Bank also mentioned some of their good practices, among them the use of committees to evaluate bids and bidder’s anonymity. Procurement is a highly regulated activity, which is helpful. 

· The representative of the Chinese Chamber of Commerce mentioned the need of political determination in order to bring reforms down the line as a basis for change.. 
· Various participants mentioned that it is important to talk about existing best practices in Malaysia.

b. Meeting with EU Commission Representative in Malaysia, Cristiana Famea

· The meeting started with a brief review of the issues that had came up while the project was being discussed:
a. How will the local authorities be involved?

b. The activities planned seem short when compared to the goals planned to achieve

c. When will the 3 countries start to help each other?

· On the local authority involvement we mentioned that the meetings so far indicated that was precisely a particular challenge. First because of the way the centralised  administration in Malaysia, the designation process of local authorities, and the fact that it had been the federal Government who had express commitment to curb corruption. In this context, it is more likely that the local government commitment will be achieved both by involving the federal authorities first and also through them. We also mentioned TI-Malaysia’s previous involvement with the KL City Government with the initiative to perform a survey on public services; unfortunately they was a change and a new mayor was appointed December year. 
· On the proportion of activities and goals, we clarified the goal of the assessment missions and shared our views as to how helpful the group meetings were in that sense because they maximized our exposure to different views. Furthermore, the work throughout the project is not restricted to the mission and the workshops, but rather is performed on a permanent basis, either as preparation work for those or as follow up from those. In fact, the contacts and the partnership building effort that the assessment mission implies, started with its preparation and continues after the mission’s completion with follow up activities by the Chapter.

· We also expressed how the country’s interaction was inbuilt in our Chapter work and heightened at the regional meeting. We also shared the concerns raised in our meetings so far, as to the association of Malaysia with Indonesia and Pakistan, having different corruption “levels”. This signals the sensitivity of the issue and requires it to be considered within the project strategy. 
· In the meeting we also exchanged ideas for funding for the further stages of this project, given the changes in the EU Asia Urbs Programme. 

III. May 26th
a. Group meeting at the Integrity Institute of Malaysia (IIM)
· For this meeting the agenda agreed was the same as in the prior meeting. However, we decided to eliminate the word assessment as it created so much misperception and we decided to start upfront with more clarification about the goals of the mission and the EU project in order to address the perceived resistance during the prior days’ meeting. After the presentation a discussion followed.  It was emphasized that the goal of the mission was fact finding and not evaluating.
· The Integrity Institute representative expressed their capacity to group people from different sectors and mentioned how the initiative of the IIM came into place. Set up as a company, the idea of the Prime Minister was to locate it outside the bureaucratic structure. It was nevertheless launched by a Government grant and its directors are public sector senior officials. It is perceived by the population as a government agency. Its focus is on research, education, training and communication. It came in to place when the idea for the Anti-Corruption Academy had already been taken at a ADB meeting in Manila with the participation of the Auditor General. 

· The ACA representative emphasized their prevention functions and their partnership with TI-Malaysia.

· The need for capacity building was pointed out. The procurement laws subscribe to international standards ( World Bank, FIDIC, etc) but the practices seem to fall short. The Board of Engineers could be a good resource of Best Practice.

· There were questions on the content of the Project and concerns that it was not defined. We clarified that the concrete content of the workshop was open precisely to enable it to fit directly in to Malaysia’s needs as defined by Malaysians. The usefulness of the Handbook was also pointed out, as a tool to communicate these ideas to the government at the federal and local level. It is also important to think about the Handbook’s maintenance to keep it updated and usable. 
· The good practices of several organisations present were also mentioned, emphasizing on particular aspects ( transparency, rotation of staff, right to audit inserted in contracts etc). Within the discussion the interest to support these type of  exchanges was also raised, to provide opportunities to learn from each other and emphasized that a workshop like the one contemplated in the project was deeply needed and also to provide means to encapsulate all the efforts being made. It was then mentioned that one of the problems in procurement was the lack of monitoring and accountability. 

· On concrete ideas for the workshop, the following were mentioned:

· The Ministry of Finance as an appropriate stakeholder to participate in the workshop as panellists
· The need to invite the Attorney General

· The need to have a mix of people present
· The focus as the definition of best practices for Malaysia

· Key agencies and authorities must be present

· Work with IIM to send out invites

· Invite companies as well

· Local and federal government are all the same since the local government depends financially on the federal one and also local government is not elected but appointed

· A participant raised the issue of the need to discuss the local industry protection policy to explore if it is really working. 

· It was also asked if the focus was only going to be on contracting and it was suggested that the approach be more general, considering for example the recent report on the police, but it was counter argued that generalizing too much would not help wither and that a focus was needed.
· The need to use a skilful facilitator for the workshop was raised and the need to invite people like the Institute of Internal Auditors.
· It was requested that the Report of the mission be available to the participants to this meeting. 

· The IIM representatives mentioned the need to focus on which people would attend and raised the issue of involving citizens and tax payers at different levels beyond the elites, who normally are not comfortable to speak up and provide a space for their view being heard. Underscored that the quality of the participants is key to the workshop success. It is also important to avoid that it is perceived as a western-imposed event that just looks local. They also mentioned the need to benchmark internationally, but expressed concerns that the benchmark for this project was Indonesia and Pakistan. They also suggested the Local Government ministry as a key figure to bring in the relevant local governments.
b. Meeting with the Integrity Institute of Malaysia. Mr. Tuan Haji Mustapha and Mr. Mohd. Nizam

· We presented the project again in some detailed and inquired on their interested to collaborate as partners in this project and in particular to run the workshop and bring in the right participants including the local authorities. They accepted the invitation and suggested to focus on a few local governments to be realistic. A possible date for the workshop was discussed and realizing that both TI-Malaysia and the Integrity institute had activities planned in November and December ( in November to celebrate the launch of the NIP), they could dovetail the activities. In light of this, the first week of December was selected for a 3 day seminar, on the 6th, 7th and 8th specifically.
· It was again mentioned the inter-linkages between the IIM and other governmental agencies ( the ACA, the AG’s office etc) as most of their senior officials are Board members of the IIM. 

· The meeting was also used as an opportunity to discuss other areas of joint work with TI-Malaysia. 
c. Meeting with the Auditor General ( staff from the offices responsible for local governments were also present)
· The meeting started with a description by the AG of the procurement regulation system in Malaysia and the local industry protection policy, as well as the roles of the Auditor General. He explained the 3 main functions of his organisation ( certify accounts, compliance audit and performance audit) and talked about the transition into the e-procurement system and the auditing challenges it posed. Also explained that the public expenditure scheme is basically Federal, were only very few local governments were financially strong. He also mentioned that the weaknesses were at the level of practices but that the procedures were of good quality. 
· We explained the project and its goals and components and asked for advice on which areas we should concentrate. He suggested to talk to the secretary for Local Governments in order to facilitate their involvement . Explained the particular characteristics of local governments in Malaysia, namely that they vary substantially in size and financial capability, their obligation to follow the federal law and therefore suggested that we target only those local governments whose budget level meant that they were actually doing procurement.
· We invited the AG to participate in the workshop with a presentation of his views on the matter and he accepted and requested the terms of reference be sent to him with sufficient time to prepare it.

· He also suggested that the handbook includes best practices and that the contents of the workshop also address this aiming at talking about practices not just processes. 
d. Wrap up meeting with TI-Malysia

We identified the next steps and shared ideas on the optimal type of CBT workshop to hold in Malaysia. I conveyed my satisfaction with the meetings and the different views we were able to gather throughout them. On the CBT workshop and the work ahead we agreed on the following:
1) Workshop Structure: given the views, resistance and state of the topic the most useful approach is that the workshop addresses best practices and invites to share the experience of different Malaysian organisations. The contents and presenters to the workshop should be defined by TI-Malaysia together with their partners within the following months. It is important to focus on practices to avoid the risk that problems are not discussed. 
2) It is important to clearly identify the goal of the workshop in order to decide on the participants, contents  and the most specific target audiences. It was suggested that the NIP was a good basis to use as a reference point of discussion as that would also not generate much resistance. 

3) It was a good advance to have secured already IIM’s partnership in the project. Their capacity to convene different stakeholders and their credibility  are in themselves important contributions. TI-Malaysia will ask for their support in bringing in the MoF, the KL city Government and the other relevant stakeholders. Contacts will be sought too with the Ministry of federal Territory and the Secretary of Housing in order to involve the selected local governments. 

4) Once the contents have been defined the appropriate presenters will need to be identified. While the use of international experts would enrich the information sharing, if not properly handled, it could create some resistance. It was agreed therefore that the appropriate role and expert would be considered in due time. 

5) The Chapter’s current limited staff capacity can be compensated throughout the use of working partnerships, and is also an issue that  is being currently addressed by it. 

6) Handbook. It was reiterated that a portion of the Handbook is country or region specific. The meetings stressed the important of the Malaysian content to remain relevant at the national level, and perhaps to use the country specific portion in the Malaysian case to collect the lessons learned and discussions as they take place during the CBT workshop in Malaysia.

IV. Conclusions

· The meetings included a very good and varied sample of opinions and perspectives. They were very informative both in process and content, this is, what to do and also how to go about it. Group meetings were good and acted as small focus groups. In this case the system enabled us to see the degree of resistance, the sensitivity of the subject and the existence of a deep need to exchange ideas on it.

·  The perceived resistance to discussing the topic suggests that it is important to bring the level of awareness to a next step in order to be able to pave the ground for future action and civil society intervention. There seemed to be a consensus on identifying problems as lying on the practices and not the laws; however, it was difficult to obtain more specific views on where the actual problems could lie.  However, as the dynamic of the meetings themselves indicated, discussions that are based on best practices set a good ground to discuss about challenges or areas were further work could be done. 
· It became clear that the way to approach local governments is through the federal government; not only because of the administrative and financial management structure but also because any change effort will still be influenced centrally. In this sense, targeting the local government requires targeting the federal government and change efforts addressed to the former need to be worked out also with the latter. 
· The partners identified for the project complement nicely TI-Malaysia’s strengths, specially in terms of networking and seem sufficient for its implementation at this stage. Further action or additional work coming as a result of the project needs to consider the Chapter’s current limited staff availability. 
· Attention should also be placed to the identification of the contents of the workshop and the involvement and information of other stakeholders within the next weeks.
“This document has been produced with the financial assistance of the European Union. The contents of this document are the sole responsibility of Transparency International and can under no circumstances be regarded as reflecting the position of the European Union”.

�  The Ministry of Finance received several requests from the Chapter in order for the Assessment Mission to meet with them. The requests had not responded.
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