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Questions:
I. Isthereanimplicit exception for national security under the OECD Convention?
I1. How arenational security exceptions/concerns handled in treaty contexts?

l. Istherean implicit exception for national security under the OECD
Convention?

Short Answer

There is no formal doctrine establishing an implngtional security exception that applies
across all international treaty law. In particulaith respect to the OECD Convention, there are
three reasons to conclude that no implicit naticealurity exception exists.

» First, explicit security exceptions are commonlglided in treaties, they vary
from treaty to treaty, and they often vary in thegatment of different provisions
within a given treaty.

» Second, an analysis of GATT disputes discussingxipéicit security exception
(Article XXI) of the GATT treaty both demonstratdet there is no inherent right
to except to a treaty on national security growsefsarate from the explicit
exception provisions of Article XXI and stronglyggests that when a country
invokes the exception under Article XXI, that deéaisis reviewable.

» Third, other doctrines of exceptions to treatieisteand are codified in the Vienna
Convention on the Law of Treaties and the Inteomati Law Commission’s Draft
Articles on Responsibility of States for Internatidly Wrongful Acts (“Draft
Articles”). Neither of these includes a nationatigdty exception, and they place
specific limits on the exception doctrines theyimidude. These doctrines have
been reviewed by courts and are not left to unigiscretion.



Discussion
Explicit National Security Exceptions

National security concerns frequently take the fofrexplicit national security
exceptions written into treaties. This suggests\lgere a treaty contains no explicit exception,
there simply is no exception because there seels to reason why such an exception
wouldn’t simply be written into the treaty. Indee¢kere is clearly little disincentive to including
such an exception provision in a treaty becausdlibnly make it easier to elicit signatures.
Additionally, the fact that the nature of such eptaens varies across treaties further suggests
that any exception must be given form within theaty in question and that there is no uniform
doctrine of national security exceptions that sgpto all treaty contexts. Rather, where explicit
national security exceptions exist, they are tatioto the specific treaty. Moreover, in treaties
that contain explicit national security exceptiosisch exceptions often apply differently to
different provisions, and some provisions are iifiextas non-derogable.

A prominent example is Article 4 of the InternadCovenant on Civil and Political
Rights. Article 4(2) of the ICCPR identifies se\aicles within the treaty as being non-
derogable. Article 4(1) also identifies antidisdration norms as being non-derogable. 4(3)
establishes a process for announcing the publicgamey justifying any derogations and
provides that reasons must be given for any deimmatAnother example is Article XXI of the
GATT, which affords a broader national securityepteon to the furnishing of information,
considered a secondary duty under the GATT, thdads to derogations from primary
obligations®

We next analyze the four cases regarding nati@wairgy exceptions that reached the
formal dispute resolution stage under the GATT.sEhgecisions both demonstrate that there is
no inherent right to except to a treaty on naticeaurity grounds separate from the explicit
exception provisions of Article XXI, and stronglyggest that a member state’s decision to
involve the exception under Article XXI is reviewab

Disputes over GATT Article XXI

In 1949 Czechoslovakia disputed a U.S. ban onxpereof certain products from the
United States to Czechoslovakia, which the UnitiedeS defended on national security grounds.
The complaint was nearly unanimously rejected,taedliscussion of the contracting parties
referred to the provisions of Article XXI in genetarms® For example, the U.K. delegate
argued that “since the question clearly concerneitléa XXI, the United States action would
seem to be justified because every country must Halast resort relating to its own security.”
Still, the specific provisions of the article warentioned’, and the U.S. delegate responded to a
charge by Czechoslovakia that the U.S.’s conswnaif the term “war material” in Article
XXI(b)(ii) was too expansive with a defense on therits, arguing that the US export control
regime was “highly selective’”

In Nicaragua v. United States (1984) (Nicaragu&ligaragua challenged an aspect of
the Reagan administration’s Central American padi@stically reducing the share of sugar

! Michael J. Hahnital Interests and the Law of GATT: An AnalysiS&TT’s Security Exceptiofi2 Mich. J. Int’l
L. 558, 582-84 (1990-1991).

2 Hannes L. Schloemann and Stefan OhlH@Hnstitutionalization” and Dispute Settlement inet WTO: National
Security as an Issue of Competer@®Am. J. Int'l L. 424, 433 (1999).
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imports allocated to Nicaragua. The United Statadiled to invoke Article XXI, opting instead
to pursue a jurisdictional defense that claimed itsaactions were beyond the scope of GATT.
Because the United States did not invoke Articld XKe panel did not examine its applicability
and simply held the United States in violation &3

In Nicaragua v. United States (1985-1986) (Nicagallly Nicaragua requested that a
panel review a complete import and export embargmsed by the United States. The United
States this time invoked Article XXI (specificallft. XXI(b)(iii)), but argued that invocations
of the article were unreviewable by the panel ntithe “clear terms” of the article and by the
terms of reference of the panel, which explicitigtructed the panel not to “examine or judge the
validity of or motivation for the invocation of Ade XXI:(b)(iii) by the United States”These
restricted terms of reference were the result &.@fforts and the consensus requirement in the
GATT resolution mechanism. Such a move is no lopgssible under the WTO dispute
resolution mechanism, which does not require thmesent of the defendant to establish a p&nel.
The panel determined that it was limited by itsrteiof reference not to examine the United
States’ invocation of Article XXI(b)(iii), but madeear that it was not generally prevented from
reviewing invocations of Article XX1.The panel observed that reading Article XXI in
conjunction with the rest of the treaty cut agathstpossibility of Article XXI being non-
reviewable:

If it were accepted that the interpretation of élgiXX| was reserved entirely to
the contracting party invoking it, how could the SRTRACTING PARTIES
ensure that this general exception to all obligegionder the General
Agreement is not invoked excessively or for purgosther than those set out in
this provision? If the CONTRACTING PARTIES give anel the task of
examining a case involving an Article XXI invocatiavithout authorizing it to
examine the justification of that provision, doyHienit the adversely affected
contracting party's right to have its complaintdatigated in accordance with
Article XXI11:2?%°

That provisions of treaties must be interpretedanjunction with other provisions in the
same treaty is a well-established principle ofaral and international law.The
acknowledgment of this rule, which forces natiosedurity exceptions to be interpreted in light
of other treaty provisions, severely underminesattgeiment that such exceptions are mere
reflections of a general limitation on treaties; that there is a general implicit national seguri
exception that exists independently of explicityisins provided in particular treati&sThus,
the general force of jurisdictional defenses taamatl security exceptions is weakened since the
source of the exception, or at least its form, ncoste from the treaty itself, which will be
subject to review according to the terms of thatire

In 1991 the former Socialist Federal Republic af¥slavia invoked the GATT dispute
settlement mechanism in response to restrictiortsaol® imposed by the European Community
in light of the Yugoslavian civil war. The EC exgtly grounded its action in Article XXI.
Although panel proceedings were suspended in 1988ht of the uncertainty surrounding the
status of the new Federal Republic of Yugoslavexl§a and Montenegro), the Council agreed

® See Idat 433-34.
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to establish a panel to review the EC’s invocatibArticle XXI, and the EC did not claim that
such review was barréd.

One other case is worth mentioning, althoughdtrat reach a panel. In 1982, in
response to the attempted annexation of the Falk\éadvinas Islands by Argentina, the
European Community, Australia, and Canada impasetttrestrictions on Argentina. In
discussions at the GATT Council, the EC, Austraia Canada stated that “they had taken
these measures on the basis of their inherensrighwhich Article XXI of the General
Agreement was a reflectiod®The Council did not accept this view and issuéBecision
concerning Article XXI of the General Agreementfidrelevant part read as follows:

Considering that the exceptions envisaged in ArtiXI of the
General Agreement constitute an important elerargdfeguarding the rights
of contracting parties when they consider thatara®f security are involved;

Noting that recourse to Article XXI could ... affdmenefits accruing to
contracting parties under the General Agreement;

Recognizing that ... until such time as the CONTRAGSG PARTIES
may decide to make a formal interpretation of AetiXXl it is appropriate to set
procedural guidelines for its application;

The CONTRACTING PARTIES decide that:

1. Subject to the exception in Article XXl:a, camtting parties should
be informed to the fullest extent possible of trateasures taken under Article
XXI.

2.When action is taken under Article XXI, all contiag parties
affected by such action retain their full rightsden the General Agreement.
[Emphasis addedf.

Schloemann and Ohlhoff observe that many delegates concerned with the carte
blanche that the identification of such “inheraghts” would have. The Brazilian delegate
echoed these concerns, but agreed with the E@¢$lsantial security interests should be defined
by the state invoking thefi.Schloemann and Ohlhoff respond to this concerprbposing that
states be allowed to define their essential sgcuntiérests subject to review for good faith. They
would require states to provide substantive justtfon on the merits to demonstrate such good
faith. This solution, they claim, balances soveamgigoncerns, which require a state to be
allowed to define its own security interests, vitie need to prevent abuse. They observe that
both of these competing concerns are central toidimlity of the treaty system.

To summarize these cases, no GATT panel has ectardd any part of Article XXI to
be solely under the discretion of a state partyran@GATT panel has ever accepted an argument
that an implicit national security exception pretgea derogation from being a violation (this was
essentially the US’s claim in Nicaragua 1). Everevéhthere have been discussions to this
effect—for example, in the Czechoslovakia case—sumhs were not unanimous and were
motivated by the desire to maintain the integrityhe specific treaty systeh.Moreover, given
the facts in the Czechoslovakian case, the resattred was arguably in line with the textual
provisions of Article XXI. It is impossible to sdlyat the same result would have been reached
under a different fact pattern that presented ambwious violation of the text of Article XXI.
Where a party argued a complete jurisdictional misfe essentially by alluding to an implicit
exception, the dispute resolution body did not edi@i jurisdiction, but rather found the party in
violation of the treaty (Nicaragua |; FalklandsegasNhere a party argued that an explicit

131d. at 436.
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national security exception was unreviewable, @eep suggested that such exceptions should
be read in the context of the treaty in questiow, ot as specific expressions of a general
principle reserving questions of national secuiatyndividual states. In the most recent case, the
party invoking Article XXI did not claim that su@n invocation was barred from review.
Although there has been no WTO jurisprudence andeatsion by a competent WTO
body relating to invocations of Article XXI sincee establishment of the WT®ijt is fair to
assume that arguments for reviewability of naticeaiurity concerns are even stronger ndw.

Customary International Treaty Law

Aside from the universal, implicit exceptions cladhand rejected in the Argentina and
Nicaragua | cases, customary international law dbesify some exceptions that may be
applied to all treaties, even when not mentionetthénspecific treaty. The four exceptions most
likely to be invoked in connection with nationatsety concerns arelausula rebus sic
stantibus the law of reprisal, self-defense, and the doetdf necessity. The first stands for the
proposition that a treaty may become inapplicabke  a fundamental change of circumstances.
The law of reprisal may entitle a party to suspenterminate a treaty in response to a breach by
another party. Both of these principles are wigslgepted expressions of customary
international law relating to treaties and havenbeadified in the Vienna Convention on the
Law of Treaties? The doctrines of necessityand self-defens&,while not codified in the
Vienna Convention, are given expression by therhaigonal Law Commissidfiin its Draft
Articles on State Responsibility for Internatiogydi/rongful Acts, which have arguably
achieved the status of customary international’svihe presence of these and other implicit
exception’ to treaties and other international obligationsustomary international law
undermine claims that there exists another impfiattonal security exception that should be
read into treaties. Moreover, all of these excestionpose justiciable restrictions on the states
invocating them.

18 Seenttp://www.wto.org/english/res_e/booksp_e/analytidex_e/gatt1994 08_e.htm .

19 SeeSchloemann and Ohlhofupranote 2, at 439-41 (“[Tlhe DSU itself is not subjezi national security
exception. To the contrary, its Article 23 requireembers, ‘[w]hen [they] seek the redress of aafioh of
obligations or other nullification or impairment loénefits under the covered agreements or an imgzdito the
attainment of any objective of the covered agred¢s¢to] have recourse to, and abide by, the ratesprocedures’
of the DSU...."

“By not including a provision excluding the applicen of the DSU to disputes in which one of the rbens
invokes the national security exceptions or a (miowi defining particular standards of review or atiyer particular
rule applying to the resolution of such disputbs, inembers presumably decided that such dispubesdshot, in
principle, be treated differently from other dispaiunder the covered agreements.”)

%0 SeeVienna Convention on the Law of Treaties, Artidi&®sand 62.
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2001, Article 25.

22 3ee |d, Article 21.
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Investment: The State of Necessity and Force MajasrCircumstances Precluding Wrongfulnds8, UC Davis
Legal Studies Research Paper No. 99, Oxford Harldbbmternational Investment Law, Peter Muchlin&ki
Federico Ortino, eds., (Oxford University Press 200

% Seee.g.Vienna Conventiorsupranote 20, §2: Invalidity of Treaties (Articles 46)%hd §3: Termination and
Suspension of the Operation of Treaties (Articlé58).



For example, Iceland challenged the InternatiormalrCof Justice’s (“ICJ”) jurisdiction
in theFisheries Jurisdiction Cas®,by invoking a fundamental change in circumstantés.
ICJ not only rejected this challenge to its jurisidin, but also suggested that it would review a
claim of fundamental changes in circumstancesaseation of fact when it reached the merits:

40. The Court, at the present stage of the prongeddoes not need to
pronounce on thiguestion of fagtas to which there appears to be a serious
divergence of views between the two Governmentasitontended by Iceland,
there have been any fundamental changes in fighofgiques in the waters
around Icelandthose changes might be relevant for the decisiothemmerits of
the dispute, and the Court might need to examieetmtention at that stage.
But the alleged changes could not affect in thetléee obligation to submit to
the Court's jurisdiction, which is the only issudhe present stage of the
proceedings. It follows thahe apprehended dangers for the vital interests of
Iceland, resulting from changes in fishing techmisjucannot constitute a
fundamental change with respect to the lapse osistdnce of the
compromissory clause establishing the Court's licson. (Emphasis added}.

Icelaer;g seems not to have raised the fundamenraalgehof circumstances claim at the merits
stage.

The law of reprisals has also been reviewed bynatenal tribunals and is subject to
well-settled limits The Naulilaa Case (Portugal v. Germafiy§pecifies the following limits:
“Specifically, reprisals (1) can only be executgdblgencies or instrumentalities of a State; (2)
must be proportionate; and (3) must follow a fadg@mpt to resolve the violation by peaceful
negotiation.*® The Vienna Convention requires that the breaditieljj the response be
“material,®* and defines a “material breach” as “(a) a repimtiadf the treaty not sanctioned by
the present Convention; or (b) the violation ofavsion essential to the accomplishment of the
object or purpose of the treai#’Articles 49 through 54 of the Draft Articles sggadditional
limitations on countermeasures that may be takeasponse to international law violations by
other parties.

The doctrine of necessity is also subject to slingts, so strict in fact that at least one
commentator has suggested the possibility thaait be so “stringently limited that its
successful invocation is virtually impossibf&.As articulated in the Draft Articles, to
successfully invoke a necessity defense, a stagt show that the act in question “(a) [i]s the
only way for the State to safeguard an essenti@igst against a grave and imminent peril; and
(b) [d]oes not seriously impair an essential indecd the State or States towards which the
obligation exists, or of the international commuyrgis a whole** Once these requirements have
been satisfied, the state must show that neitl@grtihe international obligation in question
excludes the possibility of invoking necessity{loy [tjhe State has contributed to the situation

26 United Kingdom of Great Britain and Northern Imfav. Iceland, Jurisdiction of the Court, Internatl Court of
Justice, 2 February 1973, available at: http://weeganlaw.net/cases/fishjljur.htm .

27|d. at para. 40.

28 SeeUnited Kingdom of Great Britain and Northern Imedy. Iceland, Merits, International Court of Jueti25
July 1974, available at: http://www.oceanlaw.netésdfishjlmer.htm .

% Responsabilité de L'Allemagne a Raison des Domm@&geisés dans les Colonies Portugaises du Sud de
L'Afrique, 8 Trib. Arb. Mixtes 409 (1928) (Portugal Germany) (The Naulilaa Case), reprinted in 2nR.. Arb.
Awards 1011 (1949)

30 Andrew D. Mitchell,Does One lllegality Merit Another? The Law of Bgdlient Reprisals in International Law,
170 Mil. L. Rev. 155, 158-59 (2001).

31 Vienna Conventiorsupranote 20, Article 60(1).

321d., Article 60(3).

33 Bjorklund, supranote 24, at 3.
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of necessity.* Andrea Bjorklund discusses three recent caseindeaith the necessity
defense—two ICSID cases relating to the 2001 Aigergconomic crisi and one ICJ case
dealing with a dispute between Hungary and SloveMeting to a system of locks on the River
Danube®’ All of the tribunals in these cases considerethtaf necessity to be reviewable and
two rejected the claint®.As Andrea K. Bjorklund concludes her detailed gsial of emergency
exceptions to international foreign investment gdions, “[a]ll tribunals to date have
determins%d that circumstances precluding wrongignander the ILC Articles are not self-
judging.’

The Draft Articles include the doctrine of self-da§e in Article 21 and reference the
Charter of the United Nations to define the scop® exception. Article 51 of the UN Charter
outlines a right to “self-defense if an armed &taccurs...until the Security Council has taken
measures necessary to maintain international pEatsecurity” and requires immediate reports
to the Security Council when it is invoked.

A few other universal exceptions could conceivabéy invoked in relation to national
security concerns. These include the doctrinesstfess!® impossibility*! andforce majeuré?
The doctrine of distress is related to that of Bsitg’> but operates on a smaller scale,
protecting “lives** rather than “essential interest[$].Likewise, the doctrines of impossibility
andforce majeureare related in that the latter requires that perémce of the obligation be
made “materially impossible” as a result of ané#istible force” or “unforeseen eveiif. The
Vienna Convention limits the application of the imsgibility doctrine to situations where “the
permanent disappearance or destruction of an oinjéspensable for the execution of a treaty”
renders performance impossiBleLikewise, distress anfbrce majeureare subject to stringent
limits. Neither can be invoked if the state invakithe exception has contributed to the situation,
and both, unlike the doctrine of necessity, retatly to situations where there is no choice but to
breach the obligatioff Additionally, distress requires that there be tiiber reasonable way” to
save the lives in questidn.

Prosecutorial Discretion

The preceding discussion sought to demonstratetibeg is no implicit national security
exception to treaty obligations. Because the Brijevernment has invoked just such an
exception in halting the Al Yamamah investigatitims finding is obviously relevant. However,
it is important to be aware that the UK governniead invoked this implicit exception in a

%1d., Article 25(2).

3 CMS Gas Transmission Co. v. Argentit@SID (W. Bank) Case No. ARB/01/8 (Award) (12 M2§05);LG&E
Energy Corp v. ArgentindCSID (W. Bank) Case No. ARB/02/1 (Decision omtility) (3 Oct. 2006).

37 Case Concerning the Gdkovo-Nagymaros Project, 1997 I.C.J. 7.

3 SeeBjorklund, supranote 47, at 39.

¥1d. at 51.
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“8 SeeBjorklund, supranote 24 at 50 (“Necessity involves the elementadition in that a State chooses not to
comply with its obligation, albeit for good reasevhereas force majeure involves an inability to pnwith the
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context where States Parties to the OECD convendaidmave some discretion—specifically,
prosecutorial discretion. As such, it is importemexamine the relevant provision of the treaty—
Article 5, the enforcement provision—as well as itilevant Official Commentary.

Article 5 reads:

Investigation and prosecution of the bribery obeefgn public official shall be
subject to the applicable rules and principlesawtheParty. They shall not be
influenced by considerations of national economteriest, the potential effect
upon relations with another State or the identitthe natural or legal persons
involved.

The fact that the enforcement provision placesratitive obligations on state parties regarding
prosecutions raises the issue of prosecutoriatetisni. This opens up the possibility that,
despite the fact that the treaty allows for noaradl security exception, such an exception could
make its way in through prosecutorial discretiohaflis, a prosecutor could decline to prosecute
in cases where national security concerns are cagld. The Official Commentary provides
some guidance on this topic:

27. Article 5 recognises the fundamental natuneatifonal regimes of prosecutorial discretion. It
recognises as well that, in order to protect tliependence of prosecution, such discretion is to be
exercised on the basis of professional motivesiandt to be subject to improper influence by
concerns of a political nature.

Although recognizing the “fundamental nature” obgecutorial discretion, the Commentary
points out that prosecutorial discretion must gmglwith prosecutorial independence and that
this independence must be protected and not bedbjimproper influence. However,
“improper” in the Commentary is not a self-definitegm. Of some help is the clause “by
concerns of a political nature.” This would suggést influence by political concerns is
inherently improper. The extent to which politicaincerns can be differentiated from security
concerns is up for debate. “Political concernstgiipreted broadly, might be read as a category
where security concerns fit as a sub-categoryrpnééed narrowly, “political concerns” might be
interpreted to exclude pure security concerns aaldide only concerns related to partisanship or
the protection of the reputations of individualdtoe government. Returning to the text of Article
5, inter-state relations are expressly excludezbaserns that may properly influence
investigations and prosecutions of the bribery fufraign public official: “[Investigations and
prosecutions] shall not be influenced by...the pag¢effect upon relations with another State.”
Thus, although states retain discretion in iniigtand pursuing prosecutions, it seems
inconsistent with the purpose of the treaty anditbeding of Article 5 for states to be able to
assert a national security interest as a blankeetiareviewable exception to their enforcement
strategy.

. How are national security exceptions/concerns handled in treaty contexts?
Short Answer

The discussion that follows is meant to be helpfideveral ways. First, it provides
concrete examples of how certain treaties deal mational security exceptions. Second, it
demonstrates that treaties deal with such exceptiomarying ways that depend upon the nature
of the treaties’ legal obligations and upon thersgth of informal enforcement mechanisms.
Third, despite the variation among treaties, thtéonal security exceptions that exist point to
some general principles. These principles include:



» The identification of a threshold of harm to theenests of a Party that must be met in
order to exercise an exception.

* A notice requirement.

» A giving reasons requirement.

* A narrow-tailoring requirement.

* A means for review.

Discussion
GATT/WTO
See discussion abovelisputes over GATT Article XXI

NAFTA

NAFTA contains an explicit national security exaeptthat is similar to Article XXI of
the GATT. According to the North American Free Teagkgreement Implementation Act,
Statement of Administrative Action (1993), this egtion is “self-judging” in nature. However,
there is a requirement that the exception be esenldn good faith:

2. National Security

Article 2102 governs the extent to which a governtmaay take action that
would otherwise be inconsistent with the NAFTA mder to protect its essential
security interests. The article does not applytergy trade between the United
States and Canada or to measures related to gosetmpmocurement. Articles
607 and 1018, respectively, establish specializgidmal security exceptions in
those areas.

Article 2102 is based on CFTA Article 2003, whichturn tracks in major part
GATT Article XXI. The NAFTA provision departs frothe CFTA by including
among the types of measures subject to the excefbtize related to services
and technology transactions. This expansion reflide broader sweep of the
NAFTA as compared to the CFTAhe national security exception is self-
judging in nature, although each government wouideet the provisions to be
applied by the other in good faiff.(Emphasis added).

This good faith requirement is a reflection of twetrine ofpacta sunt servantavhich has the
status of customary international law and is cedifin Article 26 of the Vienna Conventich.
Whether a given invocation of national security@ams satisfies the good faith requirement
seems to be reviewable under the NAFTA disputeluéiea procedures laid out in Chapter 20
(Institutional Arrangements and Dispute Settlentenoicedures). Before resorting to formal
dispute resolution procedurgshowever, parties are encouraged to resolve tisagteements
informally through cooperation and consultatiGhSuch a consultation was initiated by Canada
with regard to the Helms-Burton AttWe have not been able to find whether the dispute
continued beyond this stage, but it seems unlik&lgsident Clinton exercised his authority
under the Act to suspend much of its effect, wimay have been sufficient to quell the dispute.

*0 Reprinted in H.R. Doc. 103-159, 666.

L «Every treaty in force is binding upon the partiest and must be performed by them in good faith.
>25eeNAFTA, Article 2004: Recourse to Dispute SettlemBnicedures.

%3 See Id. Article 2003: Cooperation; Article 2006: Constittas.

¥ Richard W. Stevenson, “Canada, Backed by MexicoteBts to U.S. on Cuba Sanctions” 3/14/96 NYTdti(iy
that “[a] request for consultations is the firgstn resolving trade disputes under Nafta, andddead to a formal
ruling on whether the American legislation violates pact.”)



Antonella Troia presents arguments for each sidecancludes that were the dispute to have
reached a formal dispute resolution, Mexico or Ganaould likely have won a challenge to the
Helms-Burton Act®

To recap, although the explicit security provisioiNAFTA gives parties considerable
discretion in defining their national security irgsts, this discretion is subject to a good faith
requirement, which does have some teeth. It iswmtéy that recourse to formal dispute
resolution is available, in addition to a formabpedure for consultations and information
sharing, despite the fact that there are only theeges, which would seem to greatly increase
the incentives not to be perceived as violatingtteaty.

International Criminal Court (ICC)

The Rome Statute for the International Criminal@ancludes national security
exceptions for providing information. Article 72@jes in the following circumstances:

(2) [1ln any case where the disclosure of the imfation or documents of a State
would, in the opinion of that State, prejudiceritdgional security interests.

(2) When a person who has been requested to dmeriation or evidence has
refused to do so or has referred the matter t&thte on the ground that
disclosure would prejudice the national securitgliests of a State and the State
concerned confirms that it is of the opinion thiactbsure would prejudice its
national security interests.

Article 93(4) states:

In accordance with article 72, a State Party manyderequest for assistance, in
whole or in part, only if the request concernsgheduction of any documents
or disclosure of evidence which relates to itsoradl security.

The interaction of these provisions presents samigiguity. Article 93(4) is in Part 9 of
the Statute that lays out ways in which the StBsies must cooperate with and assist the Court
and the Prosecutor in their investigations andgoosons. Viewed from a structural perspective,
Article 93(4) merely identifies an exception togheobligations and points toward a procedure
(Article 72) in the section of the Statute dealwith trial procedures (Part 6). As will be argued
below, this is clearly the proper interpretatiomtiéle 72 lays out the subject matter to which a
national security exception is available, as welttee procedures for exercising the exception,
and 93(4) merely sets out the only procedures availfor excepting to it.

However, the specific wording of these provisiomsy be used to cast doubt on this
interpretation since they differ slightly in thepecific description of the subject matter that is
subject to exception. Article 72 refers to matarisilat “prejudice” national security interests
while Article 93(4) refers to materials that “redft to national security. Additionally, Article 72
refers to “disclos[ing]” or “giv[ing]” informationwhereas Article 93(4) refers to “produc[ing]”
same. Additionally, Article 93(5)-(6) provide safegds against the abuse of the exception that
overlap with the safeguards provided in Article 72.

Although these seem to be merely examples of irtekafting, one might, instead, posit
that 93(4) creates a separate exception that appligifferent obligations of the States Parties.
One might further argue that these different ollages are subject to different safeguards than
those that apply to the subject matter eligibleghoception under Article 72. Although we

% Antonella TroiaNote: The Helms-Burton Controversy: An ExaminatbArguments that the Cuban Liberty and
Democratic Solidarity (Libertad) Act of 1996 ViatatU.S. Obligations under NAFT23 Brook. J. Int'l L. 603
(1997).
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believe such an argument is incorrect and thatkri2 covers all subject matter that may be
excepted to on national security grounds as wedllgzrocedures available to exercise such an
exception, we analyze the two articles as if trefgmred to different obligations, conclude that
even if the subject matter of 93(4) differs fromattisovered by Article 72(1)-(2), 93(4) is still
meant to incorporate the procedures and protectindsr Article 72 for excepting to that subject
matter. First, however, consider the structuralargnt that suggests that Article 72 is
exhaustive in its reference to subject matter suildgean exception on national security grounds
as well as in laying out the procedures availablexercise such an exception.

Structural Argument

Article 72 fits within Part 6 (The Trial) of the Ree Statute, which sets out procedural
guidelines for carrying out a trial. Article 93irsPart 9 (International Cooperation and Judicial
Assistance), which details how States Parties ougperate with and assist the Court and
Prosecutor in their investigations and prosecuti®ast 9 lays out ways in which States Parties
are obligated to cooperate with and assist thetCAurcle 72 lays out a procedure within the
trial through which States may seek exceptions.

With these roles in mind, we can see that the me 93(4) is to relate a treaty
obligation to a procedure for seeking an exceptiatimat obligation. Paragraphs (4)-(6) of
Article 93 thus make clear that certain obligationérticle 93 can be excepted to under Article
72. Notably, no equivalent of paragraphs 4 throéghxists in any of the other articles in Part 9
which spell out obligations of States Parties. Thakes sense because the other articles spelling
out such obligations refer not to providing infotioa, but rather to the requirements that States
Parties have procedures available under natiomeldaassure cooperation (Article 88), that
States Parties comply with requests to surrendsops to the Court (Article 89), that States
Parties deal with competing requests (from othegies) for the surrender of persons in a certain
way (90), and that States Parties comply with retpuir the provisional arrest of persons (92).
Article 93 is a catch-all provision that refersatiher forms of assistance. Importantly, most of
the examples of other types of assistance givé&3(h)(a)-(I) relate to the provision of
information. The inclusion of 93(4)-(6) makes calesably more sense, despite their imprecise
drafting, when Article 93 is viewed in context. iste 93 is the only article that lays out
obligations of States Parties with regard to thevsion of information. It follows that while 72
should not apply to the other obligations to coapetaid out in Part 9—i.e. there is no
exception from these provisions except as mighirbgided within those provisions
themselves—it should apply to certain parts of @&td3—those that pertain to the provision of
information—and not to others.

To conclude, the ICC imposes a number of obligetion its parties. To a large class of
these obligations (e.g. Articles 88-92) no natigeadurity exception applies. A national security
exception does apply to a sub-class of obligatisnme, but not all, of the obligations laid out in
Article 93), and the scope of this exception, pchees for its invocation, and procedures for
review of its invocation, are spelled out in Arec12.

Article 72

Although the language, “in the opinion of that 8taappears throughout the article, this
does not seem to suggest that the question of viticimation prejudices national security
interests is ‘self-judging.” Rather, an opinionaoétate to the effect that the disclosure of aertai
information would undermine its national securityerests is enough to activate Article 72,
which then spells out steps the State can takeslve the matter cooperatively with the Court
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or the Prosecutd?f If an agreement is not reached through cooperatienState is obligated to
give “specific reasons” for its desire to withhdihe information, unless such reasons themselves
would “necessarily...prejudice...the State’s natioreisity interests> If the Court determines
that the information is necessary and relevantpuarother options are available t6%\Where a
request for information or cooperation is made uritit 9, which lays out the obligations of the
States Patrties, or under 72(2), which appliesdoviduals requested to provide information, and
an exception is attempted under 93(4), the Couyt mequest further consultations that may
involve ex parte or in camera hearinigsefer the matter to the Assembly of States Paoti¢he
Security Council for resolutio??, or make factual inferences in the tfidMWhere a State Party
refuses on other grounds, the Court may orderatiscé? or draw appropriate inferences in the
trial.®® Importantly, by identifying the possibility thatState Party may except on other grounds
outside of the explicit national security exceptinduded in the treaty and explicitly reserving
the power to order disclosure in such cases, theit8teliminates the possibility of any implicit
national security exception external to the treHtg. State Party is to except on national security
grounds, it must do so through Article 93(4); atlyen exceptions are violations of the treaty and
subject to an order from the Court to comply.

To summarize, with regard to information, the Rddhatute explicitly discounts the
possibility of an implicit national security except. Although the Court itself does not have the
power to order the disclosure of information whiea Etate invokes the explicit national security
exception, the Assembly of States Parties and ¢leer®y Council have the power to review
such exceptions. Additionally, the Court has thev@oto request further consultations with the
State Party making the exception and to draw iniggs from the refusal to provide information.

¢ The Rome Statute of the International Criminal €oArticle 72(5).

°"|d., Article 72(6).

%8 At the 2000 Annual Meeting of the American Bar daistion, an “all-star cast of American and Englisivyers”
carried out an oral argument that simulated thegmotion of a head of state in front of the ICCe Tdllowing
excerpt from the transcript, reprinted in PieteffHBekker and David Stoelting, The ICC Prosecutd?resident
Medema: Simulated Proceedings Before the IntemaliGriminal Court, 2 Pepp. Disp. Resol. L.J. 1;388 nicely
lays out the workings of Article 72(7)(a):

“Article 93 is then the Article to which we havehave some reference, for that is the ability afedt to deny the
provision of assistance where matters concerratber, as the terminology of the section is, relateational
security. There are terms slightly different fradmattused as we shall see in Article 72, where tiiage ‘prejudice
its national security interests’ is replied upon.

“So going back to the beginning, an assumptionpleaple will work together is a first working stiyat states will
behave honorably, if and when they decline to mtevhaterials. We better have a quick look at thaildef Article
72 although, as His Honor Judge Leigh correctly siais pretty complex and would take a full fimenutes to go
through or more. But what Article 72 and Article d8es, in short form, is to recognize that the doents of the
type required by any defendant or by a prosecuwitothie thing is mutual as between defense and putisa, may
lie with the interested party claiming prejudiceayrie with another party. The combination of Al 73 and 72
effectively brings the Court in, gives it jurisdimt, whenever a claim is made by either that paldictype of party,
a party whose documents they are, or a party imtose hands they have fallen. We then see, verkiguibat the
first approach to the problem is to resolve it bpperative means. Various means or methods of catipe are
referred to. If, at that stage, by cooperatios ot solved, and if the Court determines thatit®iments are
relevant, then further orders may be made undecl&rf2(7)(a). As you can see, under Article 74Y,){vhere
disclosure of the information is sought and natigeaurity has been invoked, the Court may reqiuetter
consultations and it may conclude that by invokiagional security "the requested State is not gétiraccordance
with its obligations." It may then refer the matbaing the ultimate sanction to the other statégsaor to the
Security Council. But in either case, whether ikasthat sort of order or whether it is simply fhedgth the failure
to disclose by some other party, appropriate imfees may be drawn.”

%9 Rome Statutesupranote 56, Article 72(7)(a)(i).

®0|d., Article 72(7)(a)(ii); Article 87(7).

®1d., Article 72(7)(a)(iii).

®21d., Article 72(7)(b)(i).

83 1d., Article 72(7)(b)(ii).
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As former Ambassador-at-Large for War Crimes Isddavid Scheffer recounts:

Article 72 (Protection of national security infortiwan) raised issues of
particular concern to the United States. Our expee with the International
Criminal Tribunal for the former Yugoslavia (ICT¥howed that some sensitive
information collected by the U.S. Government cduddmade available as lead
evidence to the prosecutor, provided that detgitededures were strictly
followed. We applied years of experience with t6&Y to the challenge of
similar cooperation with a permanent court. It waseasy. Some delegations
argued that the court should have the final deteation on the release of all
national security information requested from a goweent. Our view prevailed:
a national government must have the right of frefiisal if the request pertains
to its national security pursuant to Article 93(#)the case of a government's
refusal, the court may seek a remedy from the Abbeaf States Parties or the
Security Council pursuant to Article 87 ().

Ambassador Scheffer not only refers to the authofithe Assembly of States Parties
and the Security Council to review invocationshe hational security exception, but he also
points to experience with another internation&iunal where the court had even more authority
to demand information from State participants. T®&€Y handed down a ruling to this effect in
Prosecutor v. Blaski€ in which it stated:

[T]o grant States a blanket right to withhold, $&curity purposes, documents
necessary for trial might jeopardise the very fiorcof the International
Tribunal, and defeat its essential object and mepo. To admit that a State
holding such documents may unilaterally asserpnatisecurity claims and
refuse to surrender those documents could ledtktstultification of
international criminal proceedings: those documaeritght prove crucial for
deciding whether the accused is innocent or guilhe veryraison d'é treof

the International Tribunal would then be undermingaternal quotation marks
omitted).

William Bradford alludes to the possibility th&etICC might decide to follow this
decision and also points to the availability ofiesw by the Security Council or the Assembly of
States Parties:

Whether the ICC would follow this precedent is wtai@; however, if it
concludes that an invocation of Article 93(4) asugrds to refuse a request is
not in accordance with obligations under the Rota¢use, the ICC may refer
the alleged breach to either the Assembly of Stagetes or, in the case of non-
parties, the Security Council. In other words, BdiStates unwillingness to
share sources and methods with the ICC might le@dSecurity Council vote

on whether the United States has a duty to shaienaasecurity information
with potential adversaries. (Internal citations tea)*®

Article 93(4)

Article 93 (Other Forms of Cooperation) outlinesms of assistance that States Parties
must supply to the Court in carrying out investigas and prosecutions. Article 93(4) seems
clearly to limit the ability of State Parties tovoke national security as a reason for refusing to
comply with requests for assistance by the Courttienal security can be invoked only with
respect to the production of documents or disclsfiinformation relating to national security.

% David J. ScheffeDevelopments in International Criminal Law: The téni States and the International Criminal
Court, 93 A.J.I.L. 12, 16 (1999).

5 |.C.T.Y. IT-95-14-AR-108, P 65 (Oct. 29) (Judgmentthe Request of the Republic of Croatia for Revdf the
Decision of Trial Chamber Il of July 18, 1997). Alable at: http://www.un.org/icty/blaskic/appealgigon-
e/71029JT3.html , accessed 2/21/07.

¢ william Bradford,Barbarians at the Gates: A Post-Septembét Rioposal to Rationalize the Laws of W#B
Miss. L.J. 639, 919, n603 (2004).
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As noted above, this would seem merely to incoeofaticle 72 and make clear that it applies
to exceptions taken to Article 93. Paragraphs 5@atigen confuse matters.

5. Before denying a request for assistameker paragraph 1 (1), the

requested State shall consider whether the asséstaam be provided subject to

specified conditions, or whether the assistancebegorovided at a later date or

in an alternative manner, provided that if the Cautthe Prosecutor accepts the
assistance subject to conditions, the Court oPtiesecutor shall abide by them.

6. If a request for assistance is denteg réquested State Party shall
promptly inform the Court or the Prosecutor of thasons for such denial.

The first, and lesser, source of confusion is #ierence to denials of requests for “assistance”
without specifying what kind of assistance is bailegied. Read alone, it would seem that any
request for assistance that falls under the typassistance listed in paragraph 1 might be
deniable subject only to the limitations in theseggraphs. However, reading paragraphs 5 and 6
with 4, it can be inferred that references to dervé “request|[s] for assistance” can only refer to
requests for “the production of any documents scldsure of evidence” from paragraph 4.
Paragraph 4 and its use of the phrase “only iffriesf the scope of the two paragraphs that
follow. Moreover, whereas paragraph 4 affirmativetgtes that “a State Party may deny a
request,” paragraphs 5 and 6 contain no languagetmveys the ability to make a denial, but
rather simply refer to denials that are or may laelenout of an authority defined elsewhere. The
only commentary that we could find on this poinpgorts this view, referring to the three
paragraphs together: “Articles 72 and 93(4)-(6)ea state to refuse assistance if the request
concerns the production of any document or discistievidence that relates to its national
security.®’

More troubling are the requirements laid out intb&t of these paragraphs, which seem
to echo requirements mentioned in Article 72. Altblb the cross-reference to Article 72 at the
beginning of (93)4 seems to apply the Article toggmaphs 4-6 and therefore apply the same
standards and procedures to denials of requestsddproductionof any documents or
disclosure okvidencé (the subject of Article 93.43s apply to thedisclosureof information or
documents” under Article 72(1), what are we to mak#hese new requirements that resemble
but differ slightly from those from Article 72? Dbese requirements laid out in Article 93(5)(6)
replace, repeat, or supplement those from Artige 7

Paragraph 5 of Article 93 mentions a State’s datyansider whether the requested
assistance can be provided “subject to...conditiofad,a later date,” or “in an alternative
manner.” Article 72, paragraph 5 states that Ststtel take “all reasonable steps...to seek to
resolve the matter by cooperative means,” and fpalty mentions “conditions” in
subparagraph (d). Although the reference to “comasf’ is parallel between the two Articles,
Article 72 does not mention the “later date” ortéahative manner” options. This does not
necessarily render the provisions inconsistentesihe later date and alternative manner options
clearly could be fit into the general language méfig to “all reasonable steps” and “cooperative
means.” However, it is puzzling that paragraph Btaims this language when Article 72 seems
to cover the same ground. More puzzling still isagaaph 6, which parallels the Article 72(6) in
requiring that the State Party making the denigéifpnthe Court or prosecutor of the reasons for
the denial:

72(6). Once all reasonable steps have tadem to resolve the matter
through cooperative means, and if the State corssttiat there are no means or
conditions under which the information or documerasld be provided or

disclosed without prejudice to its national seguiriterests, it shall so notify the
Prosecutor or the Court of the specific reason#gatecision, unless a specific

571d. at 919, n603.
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description of the reasons would itself necessaesylt in such prejudice to the
State's national security interests.

A comparison of the two paragraphs raises the mguestvhy 93(6) is necessary at all if 72(6)
already establishes a giving reasons requiremehfsicle 72 is meant to apply to 93(4)-(6)? In
our view, the most likely answer is that it is metessary and is merely the product of poor and
redundant drafting. However, if we assume perfeaftithg, its inclusion would have to be for

the purpose of specifying that reasons should beiged “promptly,” or that the “unless a
specific description of the reasons would itselfe@ssarily result in such prejudice to the State’s
national security interests” language is not méaipply to the giving reasons requirement for
denying assistance in the form of “production of dncuments or disclosure of evidence” under
93(4). If, indeed, there is a difference in subjeetiter between 93(4) and 72(1), then this would
seem to make the giving reasons requirement mongeht with regard to denials coming under
the former. Assuming still that these provisiongeler to different kinds of assistance, we
might find a justification for the higher stringgninn 93(6) in the fact that 93(4) seems a bit more
open ended than does 72(1) and (2) in that 93{d)sréo materials or assistance that “relate[] to”
national security, whereas the paragraphs frone@Qire that a State deem the provision of such
material or assistance as “prejudic[ial]” to itsional security.

International Convention on Civil and Political Rtg (ICCPR)

The ICCPR in Article 4 allows derogation from egntobligations of State Parties under
extreme circumstances and forbids derogation attegéor certain other provisions.
Compliance with the ICCPR is subject to review iy Human Rights Committee through
reports that States Parties are required to suadrtfie Committee’s requedtFurther, if a State
Party declares that it recognizes the competentdeedommittee to receive and consider
communications to the effect that that State Fartyt fulfilling its obligations under the treaty,
that State Party may make such communicationsdagpother States Parties that have also
made such a declaratihAdditionally, with regard to States Parties to lBEPR that are also
parties to the First Optional Protocol, the Comeeittan receive and consider communications
from individuals claiming to be the victims of vagions of any of the rights in the Coven4ht.

The General Comment on Article 4 begins by ackedging the importance of the
Article in balancing the need to temporarily detegaom its obligations under the Covenant
and the need to prevent abuses of the derogatomispons by establishing safeguards:

1. Article 4 of the Covenant is of paramount impare for the system of
protection for human rights under the Covenant.tt@one hand, it allows for

a State party unilaterally to derogate tempordrdyn a part of its obligations
under the Covenant. On the other hand, articlgbfests both this very measure

of derogation, as well as its material consequerioes specific regime of
safeguardg!

Within the Article, we can identify four categasief safeguards: a threshold for the
intensity of interests that must be threateneddioto exercise the ability to derogate, a notice
requirement, a requirement to give reasons, aratraw-tailoring requirement.

Under Article 4 threats to a State Party’s intey@sust exceed an exceedingly high
threshold before derogation is possible. Such thneaist constitute a “public emergency which

® |nternational Covenant on Civil and Political RighArticle 40(1).

91d., Article 41.

®Optional Protocol to the International Covenan@ivil and Political Rights.

" General Comment No. 29, States of Emergency (&rtit CCPR/C/21/Rev.1/Add.11, 31 August 2001, para
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threatens the life of the natioi®"The General Comment elaborates on what constisuie’s a
situation:

3. Not every disturbance or catastrophe qualifeea public emergency

which threatens the life of the nation, as requivgarticle 4, paragraph 1....

The Covenant requires that even during an armefliccomeasures derogating

from the Covenant are allowed only if and to theeakthat the situation

constitutes a threat to the life of the nationStétes parties consider invoking

article 4 in other situations than an armed copftieey should carefully

consider the justification and why such a meassirecessary and legitimate in

the circumstance$.

The Committee has frequently criticized StateiPaffor derogating from treaty
provisions in situations that fail to meet thisetstnold’*

Paragraph 2 of the General Comment observesubhtassituation is only one of two
requirements that a State Party must meet befoogdeng from treaty obligations: “Before a
State moves to invoke article 4, two fundamentaldtiions must be met: the situation must
amount to a public emergency which threatens thefithe nation, and the State party must
have officially proclaimed a state of emergency.’atldition to officially proclaiming a state of
emergency, this notice requirement also demand<Stages “immediately inform the other
States Parties” of their intent to derogate “thtotige intermediary of the Secretary-General of
the United Nations™ Along with this notice the derogating party myseeify “the provisions
from which it has derogated and of the reasons tigtwit was actuated’®

This requirement of giving reasons is meant tgsupboth the Committee’s official
monitoring role as well as the informal monitorirede that other State Parties play:

17. In paragraph 3 of article 4, States partiegmthey resort to their
power of derogation under article 4, commit theweelto a regime of
international notification. A State party availiitgelf of the right of derogation
must immediately inform the other States partiesgugh the United Nations
Secretary-General, of the provisions it has deeshfiom and of the reasons for
such measures. Such notification is essentiabnigtfor the discharge of the
Committee’s functions, in particular in assessirgther the measures taken by
the State party were strictly required by the en@es of the situation, but also
to permit other States parties to monitor compkeawith the provisions of the
Covenant.... [Tlhe Committee emphasizes that thdication by States parties
should include full information about the measued®n and a clear explanation
of the reasons for them, with full documentaticaetied regarding their la({.

As conveyed by paragraph 17, perhaps the mostrtargaeview function of the
Committee is to determine that the measures takderogation from the Covenant are narrowly
tailored “to the extent strictly required by thégencies of the situatior/® Further buttressing
this narrow-tailoring requirement is an emphasisten“exceptional and temporary naturesf
such derogations as well as the directive thahé[tlestoration of a state of normalcy where full
respect for the Covenant can again be securedbauke predominant objective of a State party

2]CCPR,supranote 68, Article 4(1).
3 General Comment No. 28upranote 71 at para. 3.
4 See the following comments/concluding observatiddaited Republic of Tanzania (1992), CCPR/C/79AR,
para. 7; Dominican Republic (1993), CCPR/C/79/A8¢ddara. 4; United Kingdom of Great Britain and tiiern
Ireland (1995), CCPR/C/79/Add.55, para. 23; Pefi96), CCPR/C/79/Add.67, para. 11; Bolivia (1997),
CCPR/C/79/Add.74, para. 14; Colombia (1997), CCRRHAII.76, para. 25; Lebanon (1997), CPR/C/79/A8d.
para. 10; Uruguay (1998), CCPR/C/79/Add.90, parésr@el (1998), CCPR/C/79/Add.93, para. 11.
;2 ICCPR,supranote 68, Article 4(3).

Id.
" General Comment No. 28upranote 71 at para. 17.
8 |CCPR,supranote 68, Article 4(1).
9 General Comment No. 28upranote 71 at para. 2.
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derogating from the Covenarit"Elaborating further on this narrow-tailoring regument, the

Committee observes:
4. A fundamental requirement for any measures deiragfrom the
Covenant, as set forth in article 4, paragrapk that such measures are limited
to the extent strictly required by the exigenciéthe situation.... [T]he
obligation to limit any derogations to those styicequired by the exigencies of
the situation reflects the principle of proportittyawhich is common to
derogation and limitation powers. Moreover, theerfact that a permissible
derogation from a specific provision may, of itsélé justified by the exigencies
of the situation does not obviate the requiremieatt $pecific measures taken
pursuant to the derogation must also be shown tedpgred by the exigencies
of the situation. In practice, this will ensuratimo provision of the Covenant,
however validly derogated from will be entirely ppdicable to the behaviour of
a State party.

Conclusion

International law doctrine does not include anliaifpnational security exception that
applies across all international treaty law. Thameat least three reasons why exceptions to
national security must derive from the specifiatygn question. First, many treaties contain
explicit security exceptions, belying the existentan inherent, implicit exception, and these
explicit exceptions vary both between treaties\&ittin particular treaties with respect to
different provisions. Second, GATT dispute resantpanels have rejected an inherent right to
except to a treaty on national security grounderBhough it is a state’s prerogative under the
GATT to define what it considers a national segurdncern, GATT panels can review whether
such concerns are being expressed in good faiihd, Tthere is a body of treaty law which
applies across treaty contexts and which is catlifieche Vienna Convention on the Law of
Treaties and the Draft Articles on Responsibilitystates for Internationally Wrongful Acts.
This body of law does not include a national segwekception, and the exceptions it does
include are reviewable.

The GATT, NAFTA, the Rome Statute of the Interaatl Criminal Court, and the
International Covenant on Civil and Political riglall contain explicit national security
exceptions. These provisions differ in their cohtenwhen and how they are invoked and
applied, and in provisions for review, suggestimat tho single inherent, implicit exception
would be adequate to capture their variations. Henehe national security exceptions in each
of these treaties do display certain structurallanities. Each of them describes a threshold
which threats to national security interests maath before an exception can be legitimately
claimed. For the ICCPR, that threshold is very higraccord with the fundamental rights that
the treaty protects. For NAFTA, the bar is set Invikely because individual rights are not
implicated and because the likelihood of illegittsderogation is greatly reduced by the small
number of parties to the treaty. Still, a goodfagquirement provides a backstop even for this
treaty’s exception, as it does for all other tresmitiEach, with the possible exception of NAFTA,
provides a notice requirement of some kind, anda@laith this notice requirement comes a
demand that reasons must be provided. In the dddAFTA, the small number of parties and
the concentrated interests of each party in enigrthe treaty greatly facilitate the spread of
information. It seems exceedingly unlikely thataatp would be unaware of another’s
derogation, and it seems just as unlikely thataesisvould not have to be provided, given the
provisions relating to consultations and dispusahation. Additionally, the requirement that
derogation measures be tailored is present imaltreaties. The ICCPR emphatically repeats in
Article 4 and in its General Comments that meastaiesn be “strictly required by the

8d., at para. 1.
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exigencies of the situation.” The Rome Statute satgyspecific measures that will tailor
derogation as well as promote cooperation betwieetréaty body and parties. The GATT and
NAFTA likewise promote cooperation and consultati@tween parties as a means to minimize
the magnitude of derogations. Finally, and sigaifity, each of these treaties provides a means
for review. The ICCPR requires reports to the HuiRaghts Committee and encourages peer
review among parties. It has also enacted an agtfnotocol through which individuals can
bring complaints. The GATT has long had a panetesyshat has reviewed claims for
exemptions based on national security groundstleatdreaty’s dispute resolution mechanism
has been strengthened with the creation of the #Wiodde Organization. NAFTA provides for
consultation followed by dispute resolution betwé#ss parties on any matter of interpretation or
application of the treaty and also provides less&, yet powerful, means to encourage
compliance through consultations and cooperatitie. Home Statute provides for review of
requests for such exemptions by the Internatiomahi@al Court, the Security Council, and the
Assembly of States Parties.
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Relevant Treaty Provisions

GATT
Article XXI

Nothing in this Agreement shall be construed
(a) to require any contracting party to furnish arfprmation the disclosure of which it consideontrary
to its essential security interests; or
(b) to prevent any contracting party from takiny action which it considers necessary for the mtide
of its essential security interests
(i) relating to fissionable materials or the matkrifrom which they are derived;
(i) relating to the traffic in arms, ammunitiondaimplements of war and such traffic in other goods
and materials as is carried on directly for theppse of supplying a military establishment;
(iii) taken in time of war or other emergency ineémational relations; or
(c) to prevent any contracting party from taking action in pursuance of its obligations under tmited
Nations Charter for the maintenance of internatipeace and security.

NAFTA
Article 2102: National Security

1. Subject to Articles 607 (Energy - National Séguvlieasures) and 1018 (Government
Procurement Exceptions), nothing in this Agreenséiatl be construed:

(a) to require any Party to furnish or allow acdesany information the disclosure of
which it determines to be contrary to its essemstalurity interests;

(b) to prevent any Party from taking any actioret ihconsiders necessary for the
protection of its essential security interests

(i) relating to the traffic in arms, ammunition aimeblements of war and to such
traffic and transactions in other goods, matergdsyices and technology
undertaken directly or indirectly for the purpogesopplying a military or other
security establishment,

(ii) taken in time of war or other emergency ireimational relations, or
(iii) relating to the implementation of nationalljdes or international

agreements respecting the non-proliferation ofearciveapons or other nuclear
explosive devices; or

(c) to prevent any Party from taking action in uansce of its obligations under the United Natiohsu@er
for the maintenance of international peace andrigcu

Avrticle 2003: Cooperation

The Parties shall at all times endeavor to agreth®imterpretation and application of this Agreemand shall
make every attempt through cooperation and corigitato arrive at a mutually satisfactory resantbf any
matter that might affect its operation.

Article 2004: Recourse to Dispute Settlement Prapes!

Except for the matters covered in Chapter Nine{@®aview and Dispute Settlement in Antidumping and
Countervailing Duty Matters) and as otherwise pdledi in this Agreement, the dispute settlement giors of this
Chapter shall apply with respect to the avoidancgetilement of all disputes between the Partigarding the
interpretation or application of this Agreementdrerever a Party considers that an actual or pexpogeasure of
another Party is or would be inconsistent withdbbgations of this Agreement or cause nullificatiar impairment
in the sense of Annex 2004.

Article 2006: Consultations

1. Any Party may request in writing consultatiorithvany other Party regarding any actual or prodoseasure or
any other matter that it considers might affectdperation of this Agreement.
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2. The requesting Party shall deliver the requetié other Parties and to its Section of the Sada.

3. Unless the Commission otherwise provides inukss and procedures established under Article @)0a third
Party that considers it has a substantial inténetbte matter shall be entitled to participatetia tonsultations on
delivery of written notice to the other Parties amdts Section of the Secretariat.

4. Consultations on matters regarding perishahiewatural goods shall commence within 15 dayshef date of
delivery of the request.

5. The consulting Parties shall make every atteamptrive at a mutually satisfactory resolutioraafy matter
through consultations under this Article or othensultative provisions of this Agreement. To thisl ethe
consulting Parties shall:

(a) provide sufficient information to enable a fedamination of how the actual or proposed measuother matter
might affect the operation of this Agreement;

(b) treat any confidential or proprietary inforntatiexchanged in the course of consultations osdhge basis as
the Party providing the information; and

(c) seek to avoid any resolution that adverselga$f the interests under this Agreement of anyr@®aety.

Vienna Convention on the International Law of Tiest

Article 26
Pacta sunt servanda

Every treaty in force is binding upon the partie# and must be performed by them in good faith.

Article 60
Termination or suspension of the operation trfeaty as a conseguence of its breach

1. A material breach of a bilateral treaty by ofi¢he parties entitles the other to invoke the bheas a ground for
terminating the treaty or suspending its operaitiowhole or in part.

2. A material breach of a multilateral treaty byemf the parties entitles:

(a) the other parties by unanimous agreementspesud the operation of the treaty in whole or irt pato
terminate it either:

(i) in the relations between themselves aeddéfaulting State, or
(i) as between all the parties;

(b) a party specially affected by the breach tmke it as a ground for suspending the operatichetreaty in
whole or in part in the relations between itsell #ime defaulting State;

(c) any party other than the defaulting Statentmke the breach as a ground for suspending thextbpe of the
treaty in whole or in part with respect to itsélftie treaty is of such a character that a materizhch of its
provisions by one party radically changes the pwsiof every party with respect to the further penfiance of its
obligations under the treaty.

3. A material breach of a treaty, for the purpasfethis article, consists in:

(a) a repudiation of the treaty not sanctionedh@ypresent Convention; or

(b) the violation of a provision essential to #eezomplishment of the object or purpose of thetyrea
4. The foregoing paragraphs are without prejudicany provision in the treaty applicable in thergvaf a breach.
5. Paragraphs 1 to 3 do not apply to provisioratired to the protection of the human person coethin treaties of
a humanitarian character, in particular to provisiprohibiting any form of reprisals against pessprotected by
such treaties.

Acrticle 62
Fundamental change of circumstances

1. A fundamental change of circumstances whicholeasirred with regard to those existing at the tohthe
conclusion of a treaty, and which was not foredgethe parties, may not be invoked as a groundefoninating or
withdrawing from the treaty unless:

(a) the existence of those circumstances constitah essential basis of the consent of the padiles bound by
the treaty; and

(b) the effect of the change is radically to tfan® the extent of obligations still to be performinender the treaty.
2. A fundamental change of circumstances may natvaeked as a ground for terminating or withdrawfram a
treaty:

(a) if the treaty establishes a boundary; or

(b) if the fundamental change is the result ofeabh by the party invoking it either of an obligatunder the
treaty or of any other international obligation ate any other party to the treaty.
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3. If, under the foregoing paragraphs, a party magke a fundamental change of circumstances asiuand for
terminating or withdrawing from a treaty it mayaisvoke the change as a ground for suspendingpbeation of
the treaty.

Rome Statute of the International Criminal Court

Article 72
Protection of national security information

1. This article applies in any case whaeedisclosure of the information or documents 8tate would, in the
opinion of that State, prejudice its national ségunterests. Such cases include those fallindgpiwithe scope of
article 56, paragraphs 2 and 3, article 61, pa@gy8a article 64, paragraph 3, article 67, pardg@article 68,
paragraph 6, article 87, paragraph 6 and articl@93vell as cases arising at any other stageegfribceedings
where such disclosure may be at issue.

2. This article shall also apply when asperwho has been requested to give informatiovideace has
refused to do so or has referred the matter t&tate on the ground that disclosure would prejutlieenational
security interests of a State and the State coadezanfirms that it is of the opinion that discloswould prejudice
its national security interests.

3. Nothing in this article shall prejudites requirements of confidentiality applicable unaticle 54,
paragraph 3 (e) and (f), or the application ofcéetir 3.

4. If a State learns that information oculments of the State are being, or are likely tadiselosed at any
stage of the proceedings, and it is of the opitihat disclosure would prejudice its national seguriterests, that
State shall have the right to intervene in ordestitain resolution of the issue in accordance thiis article.

5. If, in the opinion of a State, discloswf information would prejudice its national setuinterests, all
reasonable steps will be taken by the State, aotiegnjunction with the Prosecutor, the defenceherPre-Trial
Chamber or Trial Chamber, as the case may begtoteaesolve the matter by cooperative means. Siegs may
include:

(a) Modification or clarification of the requgs

(b) A determination by the Court regarding tekevance of the information or evidence soughg or
determination as to whether the evidence, thoulglvaiat, could be or has been obtained from a source
other than the requested State;

(c) Obtaining the information or evidence framifferent source or in a different form; or

(d) Agreement on conditions under which theséasce could be provided including, among other
things, providing summaries or redactions, lim@as on disclosure, use of in camerax parte
proceedings, or other protective measures pernesgiitler the Statute and the Rules of Procedure and
Evidence.

6. Once all reasonable steps have been takesolve the matter through cooperative meamd jf the State
considers that there are no means or conditionsrumhbich the information or documents could be e or
disclosed without prejudice to its national seguiriterests, it shall so notify the Prosecutortar €ourt of the
specific reasons for its decision, unless a sped#scription of the reasons would itself neceiseasult in such
prejudice to the State's national security intasrest

7. Thereatfter, if the Court determines thatevidence is relevant and necessary for tlabksttment of the
guilt or innocence of the accused, the Court majewake the following actions:

(@) Where disclosure of the information or doemt is sought pursuant to a request for cooperatio
under Part 9 or the circumstances described irgpagpa 2, and the State has invoked the ground=fasal
referred to in article 93, paragraph 4:
(i) The Court may, before making any conclusieferred to in subparagraph 7 (a) (ii), request
further consultations for the purpose of considgthre State's representations, which may include,
as appropriate, hearings in camaral_ex parte

(i)  If the Court concludes that, by invokingetground for refusal under article 93, paragraph 4
in the circumstances of the case, the requestéd iStaot acting in accordance with its obligations
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under this Statute, the Court may refer the mateccordance with article 87, paragrapt 7,
specifying the reasons for its conclusion; and

(i)  The Court may make such inference inftti@ of the accused as to the existence or non-
existence of a fact, as may be appropriate in iticermstances; or
(b) In all other circumstances:

(i)  Order disclosure; or

(i)  To the extent it does not order disclosumake such inference in the trial of the accused a
to the existence or non-existence of a fact, aslmagppropriate in the circumstances.

Article 93
Other forms of cooperation

1. States Parties shall, in accordance thighprovisions of this Part and under procedufemtional law,
comply with requests by the Court to provide thH&feing assistance in relation to investigationgporsecutions:

(@) The identification and whereabouts of pessar the location of items;

(b) The taking of evidence, including testimamder oath, and the production of evidence, iriniyid
expert opinions and reports necessary to the Court;

(c) The questioning of any person being ingedéd or prosecuted;

(d) The service of documents, including judidacuments;

(e) Facilitating the voluntary appearance aspas as witnesses or experts before the Court;

(f) The temporary transfer of persons as predich paragraph 7;

(@) The examination of places or sites, inalgdihe exhumation and examination of grave sites;
(h)  The execution of searches and seizures;

(i)  The provision of records and documentsiuding official records and documents;

(i) The protection of victims and witnesses #mel preservation of evidence;

(k) The identification, tracing and freezingsaizure of proceeds, property and assets and
instrumentalities of crimes for the purpose of éuahforfeiture, without prejudice to the rightstona
fide third parties; and

(I Any other type of assistance which is natipbited by the law of the requested State, witlheav to
facilitating the investigation and prosecution ofes within the jurisdiction of the Court.

4, In accordance with article 72, a StagyPmay deny a request for assistance, in whoie part, only if the
request concerns the production of any documerdgsolosure of evidence which relates to its natiG@ecurity.

5. Before denying a request for assistamcker paragraph 1 (1), the requested State shadlider whether the
assistance can be provided subject to specifiedittons, or whether the assistance can be prowatiedater date

or in an alternative manner, provided that if treu@ or the Prosecutor accepts the assistancecstibjeonditions,

the Court or the Prosecutor shall abide by them.

6. If a request for assistance is dentegl réquested State Party shall promptly informQbart or the
Prosecutor of the reasons for such denial.

8L Art. 87.7: Where a State Party fails to complyhaatrequest to cooperate by the Court contrarigegtovisions
of this Statute, thereby preventing the Court f@xarcising its functions and powers under thisus¢athe Court
may make a finding to that effect and refer thetendb the Assembly of States Parties or, where&sgmurity
Council referred the matter to the Court, to theusiéy Council.
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International Covenant on Civil and Political Right

Article 4

1. In time of public emergency which threatenslifeeof the nation and the existence of whichfigcally
proclaimed, the States Parties to the present Gowenay take measures derogating from their oliigatunder
the present Covenant to the extent strictly reguingthe exigencies of the situation, provided thath measures
are not inconsistent with their other obligatiomsler international law and do not involve discriation solely on
the ground of race, colour, sex, language, religiosocial origin.

2. No derogation from articles 6, 7, 8 (paragrapdrsd 2), 11, 15, 16 and 18 may be made undeptbigsion.

3. Any State Party to the present Covenant availggdf of the right of derogation shall immediatéiform the
other States Parties to the present Covenant,ghrie intermediary of the Secretary-General ofithited
Nations, of the provisions from which it has dertegband of the reasons by which it was actuatefdirther
communication shall be made, through the samengédiary, on the date on which it terminates sucbgkgion.

Article 40

1. The States Parties to the present Covenant taféeto submit reports on the measures they hawated which
give effect to the rights recognized herein andhenprogress made in the enjoyment of those rigajsVithin one
year of the entry into force of the present Covéfi@nthe States Parties concerned,;

(b) Thereafter whenever the Committee so requests.

2. All reports shall be submitted to the Secref@agneral of the United Nations, who shall transimé to the
Committee for consideration. Reports shall indi¢htefactors and difficulties, if any, affectingetmplementation
of the present Covenant.

3. The Secretary-General of the United Nations raftgr consultation with the Committee, transmittte
specialized agencies concerned copies of such gfaitie reports as may fall within their field afrapetence.

4. The Committee shall study the reports submittethe States Parties to the present Covenartallt tsansmit its
reports, and such general comments as it may camappropriate, to the States Parties. The Comanitizy also
transmit to the Economic and Social Council thesaroents along with the copies of the reports itreasived
from States Parties to the present Covenant.

5. The States Parties to the present Covenant ulagisto the Committee observations on any commigatsmay
be made in accordance with paragraph 4 of thislarti

Article 41

1. A State Party to the present Covenant may atiareydeclare under this article that it recognithescompetence
of the Committee to receive and consider commuioicatto the effect that a State Party claims thatleger State
Party is not fulfilling its obligations under thegsent Covenant. Communications under this anticg be received
and considered only if submitted by a State Patigclwhas made a declaration recognizing in regaisélf the
competence of the Committee. No communication dfeatieceived by the Committee if it concerns aeSParty
which has not made such a declaration. Communitsatieceived under this article shall be dealt witaccordance
with the following procedure:

(a) If a State Party to the present Covenant censithat another State Party is not giving effe¢hée provisions of
the present Covenant, it may, by written commuioeatbring the matter to the attention of that &faarty. Within
three months after the receipt of the communicatiereceiving State shall afford the State whiht $he
communication an explanation, or any other statemmenriting clarifying the matter which should ince, to the
extent possible and pertinent, reference to dompsticedures and remedies taken, pending, or alailathe
matter;

(b) If the matter is not adjusted to the satistatf both States Parties concerned within six imoafter the receipt
by the receiving State of the initial communicatieither State shall have the right to refer thétendo the
Committee, by notice given to the Committee anthéother State;
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(c) The Committee shall deal with a matter refeted only after it has ascertained that all aablé domestic
remedies have been invoked and exhausted in thenriatconformity with the generally recognizedhpiples of
international law. This shall not be the rule whigre application of the remedies is unreasonaldiopged;

(d) The Committee shall hold closed meetings wheméning communications under this article;

(e) Subject to the provisions of subparagraphtfe) Committee shall make available its good offtcethe States
Parties concerned with a view to a friendly solutod the matter on the basis of respect for hungints and
fundamental freedoms as recognized in the preseverant;

(f) In any matter referred to it, the Committee ncayl upon the States Parties concerned, refeoréd t
subparagraph (b), to supply any relevant infornmatio

(g9) The States Parties concerned, referred tobpaagraph (b), shall have the right to be repteserhen the
matter is being considered in the Committee anddke submissions orally and/or in writing;

(h) The Committee shall, within twelve months aftex date of receipt of notice under subparagraphsgbmit a
report:

(i) If a solution within the terms of subparagraehis reached, the Committee shall confine it®re a brief
statement of the facts and of the solution reached,;

(i) If a solution within the terms of subparagraf@) is not reached, the Committee shall confimedport to a brief
statement of the facts; the written submissionsrandrd of the oral submissions made by the SRagises
concerned shall be attached to the report. In ewatyer, the report shall be communicated to tlageStParties
concerned.

2. The provisions of this article shall come inbocke when ten States Parties to the present Covbase made
declarations under paragraph | of this article.rSdeclarations shall be deposited by the StatafeRavith the
Secretary-General of the United Nations, who ghatismit copies thereof to the other States Paiiekeclaration
may be withdrawn at any time by notification to ®ecretary-General. Such a withdrawal shall nqupiee the
consideration of any matter which is the subjea obmmunication already transmitted under thislartno further
communication by any State Party shall be receaftat the notification of withdrawal of the decloa has been
received by the Secretary-General, unless the Btaty concerned has made a new declaration.
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