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Introduction

The purpose of this study is to conduct a new € Brazil's legislative and institutional
compliance with the Convention, with particular drapis on several articles and sections, at
the request of the Committee of Experts of MESIQFGIlow-up Mechanism for the Inter-
American Convention against Corruption). Articldsosen for review include: Article Ill,
sections 1, 4, 9 and 11, and Article X1V, sectioantl 2.

Transparéncia Brasil previously conducted a study tbe country’s legislative and
institutional compliance with the Inter-American ri#e@ntion against Corruption in April
2003} which reviewed all aspects of the instrument stoatetermine the level of compliance
of Brazil's legislation and those institutions tadkwith its implementation, at that time.

We now seek to formally assess the institutionatext, as legislated, but also in terms of its
functioning in practice. It is a difficult detaib tanalyze primarily due to a lack of information
and statistics on the performance of oversight eigen We sought to gather as much
information as possible, and that which was codléas included in this study. If a law that
fulfills the requirements of the Convention is ioatied, it means that the formal conditions for
compliance are in place; however, this does notnméat in practice there is actually
compliance in all cases. Specifying the will to stamething in the law serves very little
purpose if the State does not coordinate the acheans to carry out what is stipulated by
law.

This holds true in the case of the obligations am®&d in the articles selected for review and
specifically in the case of Articles Ill.1 (Standarof conduct for the correct, honorable, and
proper fulfilment of public functions, Ill.4 (Sysins for registering income, assets, and
liabilities for those who perform public functionsgnd 111.9 (Oversight bodies, to develop
modern mechanisms for preventing, detecting, pumgsiand eradicating corrupt practices).

Federation

First, several core features of the Brazilian Statest be kept in mind when reviewing what
Brazil (the nation, as opposed to the federal governnteas)achieved in the fight against

1  Leovegildo Morais et al.: ‘tudo de conformidade do ambiente institucionasib&iao
com a Convencdao Interamericana Contra a Corrupgddrganizacédo dos Estados Americanos, 2003".
[Study on Brazil's institutional compliance withetinter-American Convention against Corruptionhaf t
Organization of American States, 2003] TranspagBcasil, 2003
(http//www.transparencia.org.br/docs/OEA.html) (in Rgiese).
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corruption. Brazil is a federal state that is hygtiecentralized, demonstrated by the fact that it
has three levels of federated entities: the Ur2@dnmember-states and 5561 municipalities.

Each state has a Legislative Assembly and eachaipality a Chamber of Councilmen —
with specific competencies as defined by the Fédeoastitution. As such, each state and
each municipality has an executive branch bodyaddition, a State Judiciary exists in each
state and addresses most cases while a Federalady@diddresses cases in which the federal
government or its entities are involved.

The decentralization or division of powers makes difficult to establish uniform
anticorruption policies since such powers are gshdecea large extent by policy-making
entities at the three levels of government. Witheav toward establishing uniform rules and
regulations, our alternatives reside with the pemalivil code, for example, which fall under
the exclusive competency of the federal governmedtthus apply to all, or amendments to
the Federal Constitution itself. The latter optibowever, requires enormous political efforts
to quell any opposition, which is difficult when popular topics in the political world are
addressed such as the fight against corruptionactwity in which the beneficiary is always
someone who controls the government body.

To have an idea of what such decentralization iespfor the efforts relating to the topic of
this study, it suffices to mention that the largésbss Domestic Product (and consequently,
the budget) of the federation is, naturally, thiathe federal governmen(R$ 1,556 trillion);
the second and third GDPs derive from the two Etrgates (Sao Paulo: R$ 494,814 billion;
Rio de Janeiro: 190,384 billion); but the fourthigiest GDP in the country belongs to a
municipality (Municipality of Sao Paulo: R$ 146,8BHlion).

Sao Paulo’s budget, the second largest in the pguotaled R$ 69.6 billion in 2085vhile
the city of Sao Paulo, fourth largest in the cogntintaled R$ 16.7 billich Understandably,
the problems related to corruption plague the fadadministration much in the same way
that they do in the case of the states and largenapalities as well. All are empowered to
adopt laws and administrative measures within thglreres of power in terms of oversight of
their procedures and government employees.

To gauge the extent of municipal autonomy in Brdoit example, it is enough to note the
high number of municipalities (over 90%) that hawe four legally required financial

instruments: the Municipal Organic Law, the Muléplyear Investment Budget, the
Budgetary Directives Law, and the Annual Budget Caw

Two studies conducted by Transparéncia Brasil anpwivgite companies in 2002

2 IBGE, “Contas regionais do Brasil 2003” [RegioAakounts in Brazil 2003]

(http://mww.ibge.gov.br/home/estatistica/economiatesregionais/2003/tabela02.pdind

(http://mww.ibge.gov.br/home/estatistica/economiafpiinicipios/2003/tab02.pjf (in Portuguese)

According to the article posted on the websitthefSao Paulo State Government:

(http://lwww.saopaulo.sp.gov.br/sis/lenoticia.phpB8680). (in Portuguese)

According to the website of the Office of the Maypf Sao Paulo:

(http://lwww.prefeitura.sp.gov.br/portal/a_cidaddicias/index.php?p=4803). (in Portuguese)

5 IBGE, “Perfil dos Municipios Brasileiros - Gestaablica 2001” [Profile of Brazilian MunicipalitiesRublic
Administration 2001] (http://www.ibge.gov.br/homeggidencia/noticias/12112003munic2001html.shtm) (i
Portuguese)
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and 2003 showed that problems with corruption imgetitive bidding processes
are judged as more serious at the state levelahtme federal. The results from the
2003 study were:

U

In your experience, are corrupt practices in
competitive bidding processes a serious
problem at the municipal, state or federal

level?

Municipal State Federal
No 10% 3% 8%
Yes 90% 98% 93%

Furthermore, corruption in the area of tax coll@ttivas determined to be more
prevalent at the state levelNote the vulnerability of the Tax on Service
(municipal), the third on the list.

Ul

Tributos mais vulneraveis

Municipal: IPTU

Federal: imposto de renda, PIS, PASEP etc.

Federal: taxas e impostos especificos do ramo de
atividade

Municipal: 185

Federal: depositos, taxas e impostos trabalhistas

Estadual: ICMS

HHNio HSim

All empirical data available indicates the seriassof the problem of corruption
at the three levels. An extensive study conduateitheé municipality of Sao Paulo
in 2002, under the auspices of the Mayor's Offitke World Bank and
Transparéncia Brasil, helped unveil where and howuption affects relations
between the administration and the community. Ban®le, it surveyed the

6  Claudio Weber Abramo: “Corrup¢éo no Brasil: A pergjva do setor privado, 2003". [Corruption in Btaai private
sector perspective, 2003] Transparéncia Brasil &IKApril 2004). (http://www.transparencia.org.bolcs/perspec-
privado-2003.pdf.) (in Portuguese)

Bruno Wilhelm Speck and Claudio Weber Abramo (cegrdCorrupg¢do na municipalidade de S&o Paulo —
Levantamento de percepcgdes, experiéncias e val¢@s'tuption in the municipality of Sao Paulo — @&y of
perceptions, experiences and values] Sao Paulo idagéfice, World Bank and Transparéncia Brasil, 2003
(http://lwww.transparencia.org.br/docs/PMSP.pdfp @gailable on the World Bank Group website). (imt@guese)
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companies headquartered in the city regardingata tesources — in terms of time
and figures — used by firms to obtain preferenti@htment in dealings with the
Mayor’s Office. The following charts provide an oview of the situatiori:

Percentage of time spent with respect to public officials
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Percentage of funds spent with respect to public officials
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If such is the case for the Sao Paulo Mayor’s @ffighich receives constant media
attention, imagine what the situation must be itkéhe case of the rest of Brazilian
municipalities, which are subject to much less tioyu

In order to analyze anticorruption programs andicped undertaken, it is essential to
understand Brazil's decentralized structure andnktitat such dispersion poses challenges
for the implementation of any policy at the natidleael.
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The existence of a recent legislative effort, whiets gained currency over the past five years
or perhaps a bit longer, must be mentioned. Thpgagr of said effort was to establish a more
appropriate formal structure to oversee the a@wiof the federal administration and several
regional or local governments.

The effort includes, for example, within the fedegavernment, a “Federal Executive Branch
Honor System”, established by executive decre®i@b2and the “Code of Conduct for High-
Level Administration”, published by decree in 200hese regulations only extend to one
level of the government alone — the Federal lesad, only one branch — the Executive.

They do not affect the administrations of 27 states$ a single municipality of the over 5,000
that exist in the country, or apply to civil sertabelonging to the Legislature (at any of its
three levels) or Judiciary (at a federal or statel).

An oversight action performed by the Office of t@®ntroller General (CGU) in the
municipalities, decided by lottery, reflects thegmidude of the challenge: among the sixty
municipalities surveyed during the 17th lottery /@@82005), irregularities were found in
thirty reports analyzed by Transparéncia Brasit €ampetitive bidding processes, storage of
medicine and snacks, and the execution of budgeiswed by the federal government, ®tc.

As such, it can be said that more needs to be dbthe three levels of the Executive in Brazil
than what has been accomplished in order to eshablnticorruption mechanisms. What it
doesn’t mean, necessarily, is that the federale sia municipal governments have stopped
publishing standards of conduct or implementingersgd bureaucratic mechanisms to put
them to use at their respective level of governmehis apparent contradiction is resolved if
one understands that the Brazilian State is complect thus requires complex actions.

Although it is incumbent upon the federal governitenavoid interfering at other levels of

government, we must consider if in order to ensesfull implementation of the Convention

alongside the other federated entities (stateshramncipalities) and branches (legislative and
judicial), it is not directly responsible for theo@vention’s implementation at other levels of
government and within other branches — especiallgngthe fact that the body that does
commit itself internationally to the Conventioninsfact the federal government.

In this regard, the creation in January 2006 of Meional Secretariat of Corruption
Prevention and Strategic Information, which is osible to the Office of the Controller
General, is promising. Its competences include emsing transparency within the
administration, promoting social oversight, prewagtconflicts of interest and intelligently
approaching strategic information, in additionrecking any changes in the wealth of federal
public officials. With this, approaching the fighgainst corruption as a strategic issue has
begun — a stance always defended by Transparérasil.B

Additional measures are still needed. By way oéfficial incentives provided to entities that
prepare instruments to combat corruption within tteemework adopted under the Inter-

American Convention, for example, the federal gowent could make it clear to society and
civil servants in the country what each entity’'spensibilities are in reference to the issue
and promote the implementation of the Conventionoughout the country, thereby

facilitating the adoption, even, of a more unifaanticorruption policy.

8 Seehttp://mww.cgu.gov.br/index.htm(in Portuguese)
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Norms and Regulations

Broadly speaking, many of the most important lawsea at fulfilling the Convention have
been enacted and are in force. In fact, there arergl regulations, which apply to all
government employees at all federated entities ahéranches, that outline standards of
conduct for the correct fulfilment of public fumehs; there are also others applicable to civil
servants within the federal administration thatwmoeth mentioning.

The most important standards valid in the casdlaial servants in Brazil can be identified
as follows:

- the Penal Code, which typifies the crimes perpetrdiy a public official against the
administration in general, among which figure atit¢ relating to misappropriation of
resources to which access was gained through acpodition (Article 312, crime of
embezzlement), abusing a public position to demarttlie preferential treatment (Article
316, crime of impact), using a public position eyuest or receive undue preferential
(passive corruption, Article 317), not holding, tre basis of leniency, a subordinate
public official responsible for committing a crinme their capacity as a public official or,
when not within the superior's realm of competerfeding to bring the matter to the
attention of the competent authority (criminal cescendence, Article 320), sponsoring
private interests before the administration (adstiative advocacy, Article 321) etc.

It is important to mention that the federal goveemti spearheaded in June 2005 a bill
submitted to Congress — yet to be passed — oudlitiie activity of illicit enrichment as a
crime against the administration, incorporating@et317-A into the Penal Code:

(Art. 317-A. A public employee must not possessinta@n or acquire for himself or for any
other individual, unjustifiably, assets or objeofsany kind, that are inconsistent with their
income or the growth of their wealth: Sanctiomprisonment, three to eight years, and fine.
Single paragraph. The same sanctions shall be fagedany public employee who
unjustifiably uses any assets or objects, evengihalieir name does not appear as the owner
or possessor of such in their own records, in f&kvay that it is possible to attribute their
actual possession or ownership to that public eygao

- The Administrative Improbity Law (Law No. 8.429/1®9 which defines and establishes
the sanctions for engaging in acts of illicit enneent while exercising a public function,
acts that compromise the treasury and acts thdatgidhe constitutional principles
(values) of the public administration — which cangracticed by all civil servants in any
capacity.

- And Supplementary Law 101, of 2002, known as thec®# Responsibility Law,” which
sets requirements for transparency, oversight asgection of fiscal management and,
among other measures, requires accounts presentibe IChief of the executive branch
to remain available during the entire year for edtagion and review by citizens and
society-based groups (Article 49).

— No less noteworthy is former Executive Decree ., 2f 1967, which establishes liable
crimes for Municipal Mayor’'s Offices and “politicaldministrative illegal” activities
engaged in by such leaders, preventing conflictatefest among other infractions.



Transparéncia

There are furthermore many regulations applicabfederal administration civil servants:

- the civil servant statute (Law No. 8.112, of 198@umerates various types of conflicts of
interest, classifying them as felonies for fedenall servants and providing for dismissal,

- the Code of Conduct for High-Ranking Administratigef 2000), code of adherence
which establishes basic rules and regulations éegmt any public or private conflicts of
interest and limitations on the professional atitgi that can be engaged in subsequent to
holding a government post;

- the Code of Ethics for Federal Civil Servants ([@eano. 1.171/1994);

- Last, the Code of Ethical Conduct for Governmeniplayees while holding the post of
President or Vice President of the Republic (Dedr881/2002).

Oversight Institutions

To oversee the full range of ethical-regulatorynfeavork imposed on federal workers, there
is a bureaucratic system for internal review withire federal administration. The Public
Ethics Committee, created by mandate on 26 May ,1688ducts oversight on 1,312 first-
and second-ranking authorities on the basis of #eset and income statements, prepared for
this purpose.

The Office of the Ombudsman General, created uitkree No. 4.490/2002 within the

internal structure of the defunct Office of theemal Investigator General (which later
became the Office of the Controller General), skéal with issuing opinions on accounts
related to the procedures and actions of governmaemtioyees, bodies and entities of the
Federal Executive Branch; proposing the adoptionmefasures aimed at correcting and
preventing errors and omissions on the part ofaesiple parties in relation to any inadequate
provision of a public service; producing statistiedicative of the level of satisfaction of the

users of the public services provided within theldfal Executive Branch on the basis of
reports received; helping disseminate methods fwueng grassroots participation for

monitoring and inspecting the provision of publiensgces; convening and guiding the
activities of other ombudsman units within the lesdand entities of the Federal Executive
Branch.

Last year, the “Federal Executive Branch Honor &wpst(Decree 5480, of 2005), headed by
the Office of the Controller General (created unBeovisional Measure no. 2.143-31, of
2001) and instituted by an internal investigatiamst at each Ministry, with each internal
investigator selected by the State Minister of Gigit and Transparency, was established.

Decree 5.483 of 2005 regulated the Review of Weplibvided for under Law 8.429 of 1993,
“an oversight measure that seeks to confirm cds#éiib enrichment among civil servants on
the basis of external indicators of wealth. It camgs the remuneration of the civil servant
and their relatives to their wealth or lifestylearder to identify any discrepancies. This effort
will be possible by virtue of an agreement to led between the Office of the Controller
General and the Federal Revenue Secretariat, iitiaddo the flagging of suspicious
financial transactions by the Financial Activiti€versight Council (COAF), Brazil's
financial intelligence unit.
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In January 2006, the federal government createddégree a National Secretariat of
Corruption Prevention and Strategic Information,ialihis part of the restructuring of the
Office of the Controller General.

Additional initiatives at the federal level that ment mention include:

The Office of the Controller General is launchingedfort to prepare the criteria for defining
“Politically Vulnerable Individuals”, who will beubject to more careful review on the part of
banks and oversight bodies, particularly in relatio their finances. Said action is part of
efforts to implement the UN Convention against @ption and Recommendation No. 6 of
the Financial Action Task Force on Money LaunderiiighTF). It encompasses the functions
and duties of the three branches at all three devefjovernment and also applies in the case
of relatives of civil servants. It corresponds tdj€ztive 1 of the National Anti-Money
Laundering and Asset Recovery Strategy (ENCLA), cwhinvolves all federal crime
prevention and anticrime structures of all threenbhes and several civil society grotips.

In January, as stated, the National SecretariaiCofruption Prevention and Strategic
Information (Decree 5.683, of 24 January 2006) araated under the umbrella of the CGU.
Its competences include increasing transparendyirwihe administration, promoting social
oversight, preventing conflicts of interest andatieg strategic information with intelligence,
in addition to following any shifts in the wealth federal civil servants, with a view towards
observing the existence of external indicators ofalh and identifying potential
discrepancies in their income levels reported. Ha hew Secretary’s structuring process,
Transparéncia Brasil will participate as a consiltdelping the body define its strategic
objectives and institutional organization. Onetltég focuses of the joint work between the
CGU and Transparéncia Brasil, against the backdfdipe new bureaucratic structure, will be
to design a “map for corruption risk within goveremt institutions,” on the basis of which
priority actions will be able to be identified amdplemented.

It supplements the federal government structurevknas the Department of Asset Recovery
and International Legal Cooperation (DRCI — credigdvirtue of Decree No. 4.991, of 18
February 2004), responsible to the National JusBeeretariat (SNJ) of the Ministry of
Justice. The main functions of the department arf®rtmulate policies and develop an anti-
money laundering culture. Its goal is to recovesess sent abroad illegally and ill-gotten
assets, such as those derived from drug traffickargns running, acts of corruption or
misappropriation of funds. Furthermore, the DR iasponsible for international agreements
of international legal cooperation, on both crinhinad civil matters, serving as the central
authority for the exchange of information and leggjuests made by Brazil.

Constitutional oversight structures

The constitutional oversight structures comprigeRRderal Court of Accounts (TCU) and the
Office of Public Prosecution (MP).

®  The FATF - Financial Action Task Force on Moneyhédering was created in 1989 by the G-7 within the
context of the Organization for Economic Cooperatind Development — OECD, with a view towards
reviewing measures, formulating policy and promgp@mti-money laundering efforts. For more
information, visit http://www.fatf-gafi.org.

1% To view the ENCLA strategy, Visit;j 100{ >http://www.mj.gov.br/drci/documentos/ENCLA%202006. fid
Portuguese)
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The TCU aids the National Congress in ensuringctliaad indirect external oversight of the
Administration by performing accounting, financiahudgetary, revenue-related and
operational audits as to the legality, legitimaogst-effectiveness, implementation of
subsidies and income adjustments (in accordandeAwiicle 70 of the Federal Constitution).
States and municipalities shall be audited by thtedevel Court of Accounts in conformity
with the Constitution: “The rules and regulatiorssablished herein govern, as applicable, the
organization, composition and oversight of the CafirAccounts for states and the Federal
District, as well as that of the Municipal CourtedlaCouncils of Accounts”. There is only one
Court of Accounts for one municipality in Rio den@&ao and in Sao Paulo; in the states of
Para, Goias and Bahia there is a single Court abiwts for the municipalities; in the case of
the remaining states, the Court of Accounts ofStee verifies municipal accounts.

The Courts of Accounts, as such, pose problemsirrgleo their methodology, which verifies
only those accounts presented by government ageaci@ not processes. Therefore, when
corruption is formally well done in an area, it Mot appear on the books and will not be
detected by the Court of Accounts, with its effontsain.

An example of this is the Registry of Responsibégties in Irregular Cases ReviewEd-
CADIRREG - published by the TCU, which identifidsetindividuals and legal entities
whose accounts for the period while they held aegawent post or performed a public
function have been judged as irregular by the Coliwo lists are published: one with the
names of those citizens ineligible to perform alpufunction and another with companies
ineligible to participate in competitive biddinggamesses. Updated as of 02/09/2006, the first
list contains the name of 42 ineligible individuatkile the second contains the names of 11
companies. The TCU required just over R$ 782 nmillio 2005

The Office of Public Prosecution complements thestitutional oversight structures. It is a
permanent institution of the Republic, vital to fhdicial function of the State, charged with
defending legal order, the democratic system awcthkand individual interests (pursuant to
Article 127 of the Federal Constitution). It alseads the government’s criminal prosecution
and civil suits against public, collective or indival interests that are not met.

Local initiatives

There are examples of regional and local initiaitieat could have a significant impact. One
example is the “Anti-corruption Program in the Sishitts of Sao Paulo,” which is the result
of a partnership between the Mayor's Office of tNnicipality of Sao Paulo and
Transparéncia Brasil Among the various actions envisioned, some ajré@aglace, figure: a
Corruption Hotline system; creation of a Listensystem; mapping the areas of corruption
risk and other deficiencies in the activities amdgesses used in subdistricts; the mandatory
use of computerized procurement system by subcstand development of information
systems; development of mechanisms to increaseaftipation of companies and review
of bid processes relating to subdistricts; tooléeraig detailed information on budget

1 See www.tcu.gov.br/CADIRREG.htm. (in Portuguese)

2 See the Annual Budgetary Law for 2005 at
(http://www.camara.gov.br/internet/comissao/indastaiorca/orcamento/OR2005/Red_Final/vol3/VOL3-
TCU.pdf). (in Portuguese)

3 To learn more about the program, visit: (http:/fwtvansparencia.org.br/miscelanea/subpref.htmbyjeo
the framework for the partnershigy-(http://www.transparencia.org.br/docs/TERMO.pdif). (
Portuguese)
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execution in subdistricts; and an integrated da@twa the performance and oversight of the
subdistricts, available online.

Effectiveness

As noted, there is no lack of oversight instituiar standards of conduct for civil servants in
Brazil, particularly in the case of those at thedial level.

What is surprising, though, is the determinatioat tthe implementation of such norms in
Brazil still faces a difficult road ahead. If thigere not the case, the National Congress and
the Federal Government would not have spent moaths standstill since June 2005 in
response to a litany of criminal and parliamentianestigations into reports of corruption
involving a dozen public sector companies and gowent bodies, perpetrated by federal
deputies, members of the political parties repriesenn the government and even the
opposition, as well as executives of state-ownedpanies. Corruption schemes that drained
billions and that were installed over the pastehyears. It is interesting that the schemes
under investigation were not uncovered by statecamtiption mechanisms but rather
reported by one of the perpetrators, a federal tyepu

Therefore, what factors have led to the partiaiciicy of laws already enacted?
End of administrative improbity for first-ranking o fficials

Before further addressing the flaws of the antgption mechanisms, we must note the
imminent risk faced by the Administrative Improbitgw (Law 8.429, of 1992), one of the
most comprehensive and effective instruments.

The Administrative Improbity Law (Law No. 8.429/92f) present, due to its own stipulations,
is applicable to all civil servants of any backgrduwith any relationship to the federal

administration, whether direct or indirect, at deyel of the federation, or to any body

belonging to any of the three branches or any ettt receives more than 50% from the
government treasury or any subsidy, benefit oriteentive or credit from a government

body — i.e., this law creates civil responsibifity improbity whenever a government resource
is involved to any degree. Improbity reports t@nmade by any individual to a competent
administrative authority or submitted directly teetOffice of Public Prosecution or the Court
of Accounts. In the event there are indicationg&rr@fgularities, the Public Prosecution or the
Attorney General Offices of the bodies involvedimive to file an improbity action.

This legislation is enormously important given thieeadth of its subjective reach and the
prevision of sanctions for mere violations of théménistration’s principles and illicit
enrichment, which is not a crime in Brazil.

Nevertheless, the legislation is poised to loseoadgportion of its teeth as a result of a
decision made by Brazil's Supreme Court. There tase underway (Complaint 2138) that
has already secured 6 votes in favor (as the @artl1 justices, the very shift in stance of at
least one justice could change the outcome) antdisean the idea that the “public officials”

cannot be tried by virtue of this law (Presidenttbé Republic, State Justices, Federal
Supreme Court Justices, Attorney General of theuBlgp State Governors and State
Secretaries.) “Public Officials” can only be heéponsible on the basis of another law, from
1950, which defines the so-called “accountable esim(Law No. 1.079, of 1950). These

10
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crimes are not crimes but rather “political-admiiraive infractions,” subjected to a political
trial by the Legislative Branch at each level. Haene could occur in the case of Mayors, for
whom infractions of the same sort are provideduftdter Decree-Law No. 201, of 1967.

If the decision is upheld, the public officials mesiinerable to large-scale corruption will be
protected from society and the Office of Publicd&wution, which will not be able to try the
case in the event they are accused of improbitiieyTwill have to request the legislative
branch of the respective level of government tatrg sentence them, which is more difficult,
given the nature of relationships within this bianparticularly political ties — which will
give rise to political, not technical, decisions.

This notwithstanding, we must return to the questibhand, regarding the issues that have a
negative impact on the implementation of anticotinrpmechanisms.

Lack of information and oversight among oversight lodies

The progression of a report or oversight actioewentually translate into a sanction or the
recovery of public funds must be in and of itsedinsparent, but this is still not the case, in
Brazil.

Bureaucratic oversight structures established azBrwhich include the ombudsman offices,
rest upon existing laws aimed at reducing the pdggiof civil servants becoming corrupt.
As such, they receive reports (ombudsman or cdetralffices), take measures (such as
conducting oversight on the income or wealth ofl ggrvants, opening case files, etc.), either
directly (controller’s office) or by way of higheanking oversight bodies (such as the Public
Prosecution Office and Court of Accounts). If threcess is not open and transparent, the risk
would be run of the system being effective in sanstances (oversight, identification and
sanction), lenient in others and, who knows, caygicorruption in others, still — depending
on political circumstances — which is as, or mesFjous than not having any oversight.

The information that can be obtained regardingaberall anticorruption system within the

federal government, for example, is not enoughnieustand how it works. According to data
available online found in the CGU Administrationd®et, since 2000, and data from early
records to February 2006, 1,580 public employea® wanctioned with one of the sanctions
available, with 1,254 having been sanctioned widmissal. You can also see how many
were sanctioned by type of sanction. We do not khow many reports were filed, where

they originated or what was investigated (the “datk of reports” online was unavailable).

Nor do we know how many led to police investigasi@m court trials, etc.

In order to secure access to data that shows tindgtias performed by the Office of the
Ombudsman General in 2005, for example, Transper@@sil contacted the agency for
seven business days in a row. Four civil servegfissed to send the information claiming
they did not have the authority to decide if théadaould be furnished — and what data could
be sent — including the media consultant and hdacbmmunications at the office. The
interim Ombudsman General was the last to be cteda&he asked us to send the MESICIC
questionnaire on the OAS Convention so that shédctherefore furnish the data. On the
eighth day of contact, the scarce data was fimaligle available.

The Office of the Ombudsman General received in528Qotal of 1,625 “complaints;” less
than half of the volume received the year priod53, (according to the Office of the
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Ombudsman, stating that the year had been “atypsialce some of the complaints in 2004
corresponded to previous years) and more thandhene in 2003, during which 1,446 were
received. The overwhelming majority of the “compta” were sent via email (92%).

According to the agency, 95% of the “complaintste@ed in 2005 had been “closed,” 2%
had been “forwarded” and 3% were being processkid. Was the information cited from the
annual repoH.

No aggregate data about a potential pattern acasglaints (in which agencies, under what
circumstances). Nor was anything mentioned reggrdihat measures were taken to solve
reoccurring problems within the state structureengtthe problems originated.

At present, it can be said that the Office of thmlbdsman General only partially fulfills its
duty, acting as an in-between in a sense (submittire “complaint” from the public for

review, through the ombudsman office), but not e tother (in the sense that the
“complaints” offered solutions to be made withiretgovernment agency under review,
thereby satisfying the public).

The study conducted by Transparéncia Brasil opérormance of the state ombudsman
offices in Sao Paulo found that in almost all cases objectives of the instrument ar
only partially achieved. The study concluded treimie bodies publish generic numbers
regarding its work (for example, how many indivitbuavere served), information which
does nothing to shed light on the impact of the Qadsiman’s Office on the agency that i
should be overseeing. This is a quite commorudgitwhich reveals a greater interest in
the actual performance of the Ombudsman’s Officeims of receiving complaints than
in finding solutions for problems brought to lighthe subject of this type of report is the
Ombudsman Office itself and not the efficiency epdrtment of which it is a part. As
such, despite the superficiality of this topicstetudy allows us to conclude that in terms
of information from the public regarding its actigs, the state ombudsman offices i
Sao Paulo fall short of fulfilling their duties>”

=}

Therefore, it seems that the ombudsman officegevexd serve to channel complaints and
other grievances regarding services provided byt requiring oversight, but do not
fulfill their duties, since they do not seek oue thaws to be corrected within the body
under review. As such, all collected data needetecrganized and consolidated i
order to uncover, as has been the experienceipérs, any deficiencies pertaining to th
bureaucratic body in question.

—

D

How can effective oversight and anticorruption gfdoe organized in a system that is not
subject to oversight?

If we suppose that some acts of corruption are rtegp that some reports filed are
investigated; that some investigated reports urmexgverification process; that some
administrative hearings arrived at a decision; safmehich included a sanction; that some

4 The CGU site (http://www.cgu.gov.br/index.htm)earf access to the Federal Office of the Ombudsman
General reports for 2002, 2003 and 2004. The 26p6ért was sent to us directly.

Claudio Weber Abramo and Helena Petridis: “Ouvia®do Estado de S&o Paulo — Primeiras impressoes”,
[State Ombudsman Offices in Sao Paulo — First isgioms] Transparéncia Brasil, (December 2005).

< of>(http:/fwww.transparencia.org.br/docs/ouvidoriagesf). (in Portuguese)
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administrative hearings decided are forwarded @oQffice of Public Prosecution in order for
the occurrence of crimes or illicit activities ofiprobity to be investigated; that some news is
received by the Public Prosecution regarding coades; that some court cases end in a
conviction; that some convictions recover fundsetaletc. — how then, can we ensure
efficiency within this type of oversight system?ad€®d on what data? How can we increase
the efficiency of administrative acts that effoat® made to oversee? In short, why conduct
oversight?

Brazil is indignant toward interconnected problemlgaiting to access to information. On the
one hand, there is a lack of information on algetaat all levels of the various oversight and
anticorruption systems. On the other, there needeta law that requires the government to
furnish, within a reasonable period of time, infation of individual, collective or public
interest.

The lack of oversight and information regardingi@rtuption mechanisms can be traced to
an underlying factor rooted in culture. The ovedtficulty in defining a category for exactly
what is “public” — meaning general interests ansets belonging to the majority of or all
Brazilians, can be seen in the country. This taiierges in part from the idea of “cultural
heritage” — founding and unifying cultural footpisrof society in Brazil, which dates back to
colonial times, when all belonged to the “familiesf “state bureaucracy.” Recognized
alternatives to this rarely recognized categoryvbht is “public,” include what is “private”
and (apparently) “without ownership,” which is appriate (in the case of the
individual/family) for exactly this reason. The sgalic and actual appropriation of public
resources on the part of leaders, at this stagetresgic but typical occurrence in terms of this
cultural footprint; just as it is natural for, insaciety that does not recognize “public” good,
there to be no provision of accounts — they domdvjgle accounts because the resource
belongs to them or does not belong to anyoner(it [miblic).

Law of access to public information

In addition, the lack of a law that requires thevgymment to furnish, within a reasonable
period of time, information of individual, colleeg or public interest, does not allow the
principle of access to information enshrined in @unstitution to be upheld (CF, 5, XXXIII).
There is a bill underway in Congress (PL 219/03} thas already passed by the Constitution
and Justice Committee that regulates the wordinhefconstitution. A second bill is being
drafted by the Council for Public Transparency #mel Fight against Corruption, a collegiate
and consultative body tied to the Office of the @olter General, in which civil society
participates.

The issue of access to public information, if sdiweould mean the other issue could begin
to be addressed (lack of specific information alibatfight against corruption). Nevertheless,
the access to information about the fight agaimstuption can be resolved as part of the
oversight process itself through adequate regulattbat set specific requirements as to the
dissemination of acts of oversight and sanctions.

The lack of transparency for initiatives aimed ighfing the appropriation of government
funds by the private sector that exist in Brazfieofsociety an effort that does not result in
effective oversight. This undermines the credipilidf such efforts, which reinforce the
skepticism in addressing what is public. Withoutl fand continued public access to
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information on reports and honesty and anticorampprocesses, the effectiveness of such a
system can never be assessed.

Information and the Judiciary

A fitting example of the unwillingness of state éaucracy to oversee its acts is the Judicial
Branch. In Brazil, this branch began to be “awdfiexternally through the creation, by virtue
of Constitutional Amendment No. 45 of 2005, of tNational Council of Justice (CNJ),
comprised by judges, jurists, and members of tHe®©bf Public Prosecutidh This body is
charged with exercising administrative oversighttlo¢ Judiciary at all levels, including
“preparing and publishing every six months a diiadsreport on court proceedings and other
indicators pertain to judicial activity throughdbae country.”

The idea of external oversight was always met wefistance on the part of judges, and still
is,'”, despite the fact that the CNJ, an administragive financial oversight body, had been
created recently. The seminar entitle Justica em Numerd$Justice in Numbers] held by
the Federal Supreme Court in 2005, on the basstudlies conducted by the World Bank in
2003, is quite fitting in this regall The seminar showed data that confirms a backlagd-
subsequent inefficiency — of the courts: in Stateur@s, each year almost 2,000 cases are
placed on the docket and on average, somewheradatgd00 are heard; in Federal Courts,
approximately 1,300 cases begin and a little 0% &e resolved. The conclusions drawn at
the seminar by the Supreme Court Chief Justice weak verbatim “the tracking system
databanks are the best source of information” &atl“the coordination and centralization of
the data facilitates the calculation of statisacsl indicators regarding the quality of justice
provided to citizens and the judicial government.”

This notwithstanding, he uses the argument — whilmes the sphere of validity for such
conclusions, apparently correct — that “traditiostatistics center on the study of “cases” and
seeking “justice in a specific case” in a very dsee universe of conflicts, where two
identical cases exist The study, presented by the head of the Jugictaen states that the
following featuresare not measurable “legal security, procedural rights, equality time
eyes of the law, the economic and social impacbatft decisions, judicial independence, and
impartiality, access to justice, speediness aridieficy.”

Now, if the data is not uniform, it will not givesunsight into anything other than its basic
content — as such, we would need to analyze eatdment, each case and each inquiry to
formulate a valid hypothesis regarding the legatey. A conclusion that, even if absurd, is

1 The Judicature Council (CNJ) and Public Proseaufiouncil (CNMP) are part of the “external oversigh
structure of the judicature and the Office of PalBlrosecution, and now appear under the recerghte
articles 103-B and 130-A of the Federal Constitutibhe CNJ is comprised by 9 justices, in additmn
two public prosecution representatives, two repriedives from the Brazilian Bar Association and two
representatives from society selected one by that8ef the Republic and the other by the Chamber o
Deputies — they lend the “external” to the functadrthe oversight body.

" For example, the CNJ put a stop to hiring relativenepotism — within the Judiciary. Subsequetily,
civil servants/relatives took legal action agathst CNJ to guarantee their jobs. To be guarantgeday
of preliminary decisions issued, as to be expedigdecond instance magistrates of the Courts griezt
defenders of their own family privileges (over 4@@liminary decisions, according to the press).efad
Supreme Court Decision (type of constitutional tpconfirmed the CNJ’s jurisdiction for such deoiss
and the resulting ban on nepotism within the Jadyci

B 4or>(Wwww.stf.gov.br/seminario/pdf/banco_mundial.pdf) Rortuguese)
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proposed and carries with it a shared vision reggrdhe services provided by the
jurisdiction: its most fundamental aspects canmkbaluated — equality in the eyes of the
law, impartiality, etc.

It is indeed possible to prepare indicators andsobaate statistics on the performance of the
legal system without having to address the issu@stice in a specific case and measuring,
fairly, aspects such as equality in the eyes ofl#he judicial independence, or access to
justice, etc.

In relation to the issue addressed in this stuayy lsan we know that the anticorruption
system works without data regarding corruption saseed in court? How many
administrative proceedings were opened, and on Wwhats were reports filed? And how
many administrative proceedings ended in openioguat case? What types? Was a judgment
handed down? Was there any sentencing? Were thikc pesources recovered? These
questions must be answered so that society can knihve funds invested in oversight and
anticorruption efforts yield results. Even throdgbal channels.

The study on judges in Brazil, published by the GhJebruary 2008, shows that the
guidelines voiced by the Federal Supreme CourtfChistice at the seminar are followed, as
there is a lot of interesting data on the admiatgin of justice throughout the country — such
as the expense of the legal system per inhabgapgnse in relation to the GDP, number of
cases by judge at each level of government for ewthnce, rate of appeals, rate of reform,
number of individuals served etc, which is positivBut there isn’t data on the types of
proceedings, their content, or how they were resblv

An investigative study conducted at the Getuliog#ar Foundation by Luciana Gross Cunha
et al?’ on the Judiciary, for example, in terms of furimghand utilizing data within the legal
system, between 2003 and 2004, concluded thatm@st of the information available is
underutilized or even squandered; (b) with the pttoa of the Worker's Justice and the
Federal Justice, no integrated system of legalrmmétion exists in Brazil; (c) between the
courts there is rarely any communication of infoliova between the first and second
instances, nor between the courts and the OfficBulflic Prosecution and the state and
municipal attorney general offices; (d) there ia@k of uniformity when selecting the criteria
to be used to classify the information, which maikekfficult both comparative analyses and
the formulation of performance indices; (e) in epif the fact that most courts have
computerized systems to monitor proceedings, systersis do not yield data, information or
statistics, they simply serve to track the progoessf a case.

Information and the Office of Public Prosecution

As regards the Office of Public Prosecution, thaadion is not very different: There is no
access to sufficient statistical data in ordere@rh of the actions of the body that represents
the People at trial. To combat this problem, amotigers, the constitutional reform that

19 “A Justica em nimeros — Indicadores EstatisticoBader Judiciario”, [Justice in Numbers — Statasti
Indicators of the Judiciary] Conselho Nacional dsti¢a, [National Council of Justice]
(http://www.stf.gov.br/imprensa/pdf/JusticaEmNune2004.pdf). (in Portuguese)

20 “pesquisa: Sistema Judicial Brasileiro,” [Inveatige Study: Brazilian Judicial System] Report Adu
2004, Luciana Gross Cunha, Alexandre Santos Cu&eia Scabin, Mariana Macério and Marcelo Issa.
< of>(http:/fwww.edesp.edu.brffiles/artigos/relatorio%8%20corrigido.pdf) (in Portuguese)
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created a judicial oversight body established alainadministrative and financial body for
the Office of Public Prosecution (National Courafithe Office of Public Prosecutitif

In an investigation researching class action soit8razil (attributed to the Office of Public
Prosecution and civil associations and governmatities in the case of class-action suits
against the government, but not in civil suitsk thurpose of which was to determine the
incidence with which this body proposes civil suitese authors turned to three studies
conducted by specialized jurigtsThe three studies collected the data used dirdmin
researchers at the Courts, since there was nonsysted data available regarding the
quantity or the nature of the suits proposed byQffece of Public Prosecutiéh The results
show that “Parquet” headed between 60.9% and 708teoivil suits presented — the aim of
which is to defend public and collective wealthut Bf we want to know what they studied,
what was the differentiation etc. we will have tead each, one by one — as the
aforementioned researchers did.

In Brazil, there still are no useful statisticsewaluate the role of the judicial branch or the
Office of Public Prosecution in the fight againstraption since neither are collected from
the source in the processes and procedures reastspecause there is little information
regarding how each body and instance involved dgifouents intertwine (Office of Public
Prosecution for trials; of which those for the Gsuetc.)

As such, the quality of the services provided kg dhdiciary cannot be thoroughly evaluated.
This is also why we will never know exactly if taaticorruption system is effective — and to
what extent. The newly created “external oversidgiutiies for the courts and the Office of
Public Prosecution are expected to begin chandjisgstenario.

2L The CNMP is presided by the Attorney General efRepublic and is comprised by over 13 members: fou
from the Federal Office of Public Prosecution, ¢hiemm the State Office of Public Prosecution, fusges
appointed by the Supreme Court and by the Sup€oart of Justice, two attorneys appointed by the
Brazilian Bar Association and two citizens with eebrthy legal knowledge and an impeccable reputatio
one appointed by the Chamber of Deputies and anbththe Senate.

22 “As acles coletiva e os novos lugares da demacracBrasil”, Luis Werneck Vianna and Marcelo
Bauman Burgos, Centro de Estudos Direito e Soceddt/PERJ [‘Class-action suits and new spaces for
democracy in Brazil,” Luis Werneck Vianna and MdaocBauman Burgos, Center for Studies of Law and
Society — IUPERJ] (http://cedes.iuperj.br/PDF/cader acoescoletivas.pdf) (Available 03/01/06) (in
Portuguese)

2 The researchers are: Barbosa Moreira (1993), LE@38) and Carneiro (1999), cited in this fashiothe
study, p. 7.
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