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PART A. The Integrity Pact Concept

. Background and Objectives of the Integrity Pact

1. Originally called the ,Islands of Integrity”, the Integrity Pact (IP) concept is a
tool developed in the 1990s by Transparency International (Tl) to help
governments, businesses and civil society which are prepared to fight
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corruption to do so in the field of public contracting. The IP helps enhance
public trust in government contracting and hence should contribute to improve
the credibility of government procedures and administration in general. IPs
are developed for contracts to which one of the parties is a central, local or
municipal government, a government's subdivision or even a state-owned
enterprise (the Authority). The other parties are usually the private entities
interested in obtaining such contract, or in charge of implementing it. The IP
establishes therefore mutual contractual rights and obligations.

The contract and the IP may cover the planning, design, construction,
installation or operation of assets by the Authority, the privatization sale of
assets, the issuing by the Authority of licenses and concessions, as well as
the corresponding services such as consulting services and similar technical,
financial and administrative support. Whenever possible, the IP should cover
all the activities related to the Contract from the pre-selection of bidders, the
bidding and contracting proper, through the implementation, to the completion
and operation.

The IP is intended to accomplish two primary objectives:
(a) to enable companies to abstain from bribing by providing assurances to
them that
(i) their competitors will also refrain from bribing, and
(i) government procurement, privatization or licensing agencies will
undertake to prevent corruption, including extortion, by their officials
and to follow transparent procedures; and
(b) to enable governments to reduce the high cost and the distortionary
impact of corruption on public procurement, privatization or licensing .

Beyond the individual contract in question, the IP is of course also intended to
create confidence and trust in the public decision making process in general,
a more hospitable investment climate and public support — in-country — for the
government’s procurement, privatization and licensing programs.

Main Characteristics

A. Elements

5.
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The main elements of the concept are:

e a pact (contract) among a government office inviting public tenders for a
supply, construction, consultancy or other service contract, or for the sale
of government assets, or for a government license or concession (the
Authority or the ,principal“) and those companies submitting a tender for
this specific activity (the ,bidders®);

« an undertaking by the principal that its officials will not demand
or accept any bribes, gifts etc., with appropriate disciplinary or criminal
sanctions in case of violation;

e a statement by each bidder that it has not paid, and will not pay, any
bribes “in order to obtain or retain this contract” (thus implicitly excluding
facilitation payments; this does not mean that such payments are
condoned but only that they are not dealt with in the Integrity Pact),
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« an undertaking by each bidder to disclose all payments made in
connection with the contract in question to anybody (including agents and
other middlemen as well as family members etc of officials); the disclosure
would be made either at time of tender submission or upon demand of the
principal, especially when a suspicion of a violation by that bidder
emerges;

o the explicit acceptance by each bidder that the no-bribery commitment
and the disclosure obligation as well as the attendant sanctions remain in
force for the winning bidder until the contract has been fully executed;

¢ undertakings on behalf of a bidding company will be made “in the name
and on behalf of the company’s Chief Executive Officer”;

e bidders are advised to have a company Code of Conduct (clearly rejecting
the use of bribes and other unethical behaviour) and a Compliance
Program for the implementation of the Code of Conduct throughout the
company;

e The use of arbitration as conflict resolution mechanism

e a pre-announced set of Sanctions for any violation by a bidder of its
commitments or undertakings, including (some or all)
e denial or loss of contract,
o forfeiture of the bid security and performance bond,
¢ liability for damages to the principal and the competing bidders, and
e debarment of the violator by the principal for an appropriate period of
time.

6. As such, the IP will establish contractual rights and obligations of all the
parties to a governing contract and thus eliminate uncertainties as to the
quality, applicability and enforcement of criminal and contractual legal
provisions in a given country. This means that applying the IP concept can be
done anywhere without the normally lengthy process of changing the local
laws.

7. From the outset it has been expected that Civil Society in the respective
country would play a key role in overseeing and monitoring the correct and
full implementation of the IP. Two arguments often raised against such a
monitoring role for Civil Society can easily be disarmed:

¢ Availability of the necessary expertise among the Civil Society monitors:
where it does not exist among the regular members, it can be assured by
contracting genuine experts; and

e the legitimate confidentiality of proprietary information, to which Civil
Society representatives would gain access, can be protected adequately
through an appropriate contractual stipulation.

8. There has been no change in these main elements and objectives. There
have only been some broadening of, and refinements to, the concept, as
explained below.

1) The Authority’s Commitment

9. Under the IP, the Authority as an entity and those of its officials involved in
the specific contracting or project commit to the following:
5
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No official of the Authority will demand or accept -- directly or through
intermediaries -- any bribe, gift, favor, or other advantage for him(her)self or
any other person, organization or third party related to the Contract, in
exchange for an advantage in the bidding, bid evaluation, contracting and
implementation process related to the Contract.

The Authority will make publicly available all necessary and appropriate
technical, legal and administrative information on the envisaged and/or actual
Contract.

None of the Authority’s officials will disclose confidential information to a
bidder or the contractor providing the bidder or contractor an undue
advantage in the procurement for, or implementation of, the Contract.

All the Authority’s officials involved in the bidding, evaluation, contracting and
implementation of the Contract will disclose in an appropriate form any
conflicts of interest in connection with the Contract. It would be highly
desirable that they also disclose their and their family’s assets in the same
way.

All of the Authority’s officials will report to the appropriate government office
any attempted or completed breaches of the above commitments as well as
any substantiated suspicion of such a breach.

2) Bidder’s or Contractor’s Commitment

10.

11.

12.
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In the context of the IP, the bidders for the Contract or -- as the case may be -
- the contractor implementing the Contract shall pledge the following, in the
name and on behalf of their CEO (or at least the CEO of the national
subsidiary of the company):

They will not offer, directly or through intermediaries, any bribe, gift, favor, or
other advantages to any official (or a relative or friend of his(hers)) of the
Authority in exchange for any advantage in the bidding, evaluation,
contracting, and implementation of the Contract;

They will not collude with other parties interested in the Contract to impair the
transparency and fairness of the bidding, evaluation, contracting, and
implementation of the Contract;

They will not accept any advantage in exchange for unprofessional behavior;

In support of the first pledge above, they will disclose all the payments made
to agents and other intermediaries, who in any case should not receive more
than fair pay for legitimate services. This disclosure should be made
preferably by all bidders at the time of bidding, but at the very least by the
awardee of the Contract at the time the Contract is finalized.

A highly desirable supporting element for the bidders’ or contractors’
commitment would be proof of existence and application of a company-wide
code of conduct forbidding bribery and other unethical behavior.

It is evident that, if even one of the competitors does not sign the IP, there is
no basis for the pact altogether. However, experience up to now did not
demonstrate whether it is better to make the signing mandatory from the start
or whether it is better to negotiate the IP with the competitors until agreement
is reached on a pact that then will be signed by everybody.
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3) Sanctions

13.

14.

15.

In case of violations by officials of the Authority, these shall suffer appropriate,
predetermined disciplinary or criminal sanctions within the catalogue
applicable to the Authority. Such sanctions may include removal to other
functions and dismissal from office.

In case of infractions by a bidder, it is highly desirable that the sanctions
include some or all of the following: denial or cancellation of contract,
forfeiture of the bid and/or performance bond, appropriate liquidated damages
to the Authority and the other bidders, and blacklisting for future biddings.

Whereas the application of sanctions cannot be based on suspicion only, it
should not need a criminal conviction. Guilt could generally be assumed on
the basis of a “no-contest” statement by the accused party or if, on the basis
of the available facts, there are no material doubts.

4) Disputes

16.

Disputes over the IP should be resolved through international or, where
appropriate, national arbitration. The IP would define the venue and
procedure.

5) Monitoring and Supervision

17.

18.
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A maximum of transparency all along the various steps leading to the
Contract and throughout its implementation is the basis for the successful
design, setup and implementation of an IP. Such transparency, in turn, calls
for extensive and easy public access to all the relevant information including
design, justification of contracting, pre-selection and selection of consultants,
bidding documents, pre-selection of contractors, bidding procedures, bid
evaluation, contracting, contract implementation and supervision. It is highly
desirable that there be a forum in which representatives of civil society can
discuss the official steps taken in the context of the Contract. At the present
time, the Internet provides a nearly ideal platform. Public hearings are also an
effective tool. However, access to legitimately proprietary information should
remain restricted. There, if necessary, a representative of civil society could
be granted the same access as the Authority. But the right of this
representative to refer publicly to the proprietary aspects should be strictly
specified in close relation to the danger, the suspicion, and the degree of
substantiation of corrupt practices.

However, to monitor systematically and in detail the above processes in the
context of an IP, civil society may delegate these activities to entities
professionally equipped to do this, e.g. an Independent Private Sector
Inspector General (IPSIG), a suitable government office with no involvement
whatsoever in the supervised procedures, a Transparency International
National Chapter, or another NGO. In each case the monitoring and
supervision procedures should be specified and in particular those for dealing
with dangers, suspicions or actual instances of corrupt practices should be
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clearly defined. Neither party to an IP should have the right to veto properly
designated monitors.

19. The ultimate result of such monitoring and supervision should be a
statementat the end of the process that the procedure was clean and did not
lead to any incidents related to possible corruption, or -- if this was not the
case -- what incidents occurred, how these were dealt with, and what the
outcome was in the various cases.

B. Integrity Pacts at Work

16. As described in Part C of this document in detail, more or less complete
Integrity Pacts have been used and are now being used in Argentina (City of
Moron), Colombia (several), Ecuador, the cities of Bergamo, Genoa and
Milano in ltaly (municipal contracting in general), in Seoul/Korea and in
Pakistan. Essential elements of the IP are being used in other applications
elsewhere, among them, the municipality of Bhaktapur/Nepal, in Panama and
in the municipality of Avellanada/Argentina.

20. The global overview of experience that emerged from the Bogota Workshop
in 2000, indicates that the IP concept is sound and workable. At this time the
political will necessary for its application seems, in many countries, to exist
more at the municipal than at the regional or national level. Further, there is
convincing feedback that, despite the variety of approaches, there already is
a remarkable consistency in the core of the IP designs. All more recently
planned and concluded pacts adhere to many if not most of the principles set
forth in the present paper. One of the strengths of the concept seems to be
that it is flexible enough to adapt to the many local legal structures and
requirements as well as to the different degrees governments are willing to
proceed along the lines set forth here. Nevertheless, it would appear that
these lines contain the essentials that must appear in an IP in order to be
designated as such and supported by TI.

PART B. The Model

Tl has developed and adjusted the model for the IP on the basis of extensive
discussions with governments, international agencies such as the World Bank, the
Inter-American Development Bank, the Asian Development Bank, the International
Finance Corporation, UNDP, the Court of Arbitration of the International Chamber of
Commerce, as well as with the national chapters of TI, other NGOs and
representatives of civil society in various countries. The present document reflects
the status of development as of July 2000. Most of the issues associated with the IP
and the accumulated experience with the concept were thoroughly discussed at an
Integrity Pact Workshop in Bogota/Colombia in June 2000 and continue to be
reflected upon within the Tl Network.

l. Application

21. RANGE. The IP concept is suitable not just for construction and supply
contracts, but equally for the selection of:
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22.

23.

24.
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e (engineering, architectural or other) consultants,

o the buyer/recipient of state property as part of a government’s state
asset privatization program, or

e the beneficiary of a state license or concession (such as for oil or gas
exploration or production, mining, fishing, logging or other extraction
rights), or for government-regulated services (such as
telecommunications, water supply or garbage collection services).

TIMING. The IP can and should be applied to the full range of activities
concerning a particular investment, sale, license or concession:

e beginning with the feasibility and preparatory stage: Even the
preparation of the earliest alternative choice and design documents
should be covered — if not, a dishonest consultant can mis-direct the
entire preparation process for the benefit of some contractors or
suppliers;

e continuing with the selection of the main
contractors/suppliers/licensees

¢ and extending to the implementation of the main activity (execution of
the construction or supply contract, especially the compliance with all
the contract specifications agreed and all change and variation
orders); indeed, for projects such as big dams or toxic plants (such as
nuclear power plants), the protection by the IP should continue until
the decommissioning and disposal of the project assets.

ABOUT THE SANCTIONS. The “liability for damages” clause should provide
for “liquidated damages”. This consists of a pre-determination of the value of
damages (for example a certain percentage of the contract value) which will
apply, unless the principal can demonstrate that the actual damage is higher,
or the bidder liable for damages can demonstrate that the actual damage is
lower. This solution saves many arguments about the level of damages.

One question very often asked is “what kind of evidence is required to be
certain of a violation by a bidder” so as to trigger sanctions? Suspicion alone
cannot be enough. Clearly, a criminal conviction for bribery is the most
persuasive evidence, but a criminal conviction is rarely obtained, and in the
few cases it usually comes much too late to be of any help in administering
prompt sanctions. German practice is to treat a no-contest statement or an
admission of guilt as equally persuasive, and recently the practice is
emerging of considering it as adequate evidence of a violation if “on the basis
of the facts available there are no material doubts”.

ARBITRATION. The venue for collecting damages should be arbitration
under national or international auspices. Why arbitration rather than normal
national jurisdiction?

e Relying on the jurisdiction of a Northern country is likely to be
unacceptable to principals in a Southern country; equally, relying on the
national jurisdiction of a Southern country is likely to give little comfort to
bidders from Northern countries; thus the consensual choice of arbitration.

e Where a well functioning national system of arbitration exists, which
commands the confidence of international companies, submitting a
dispute to it will save time and costs;

Integrity Pact and Public Procurement Programme
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e Where such an accepted national arbitration system does not exist, the
parties should provide for “international arbitration by the ICC Arbitration
Court under the rules of the International Chamber of Commerce” (or a
similar internationally accepted arbitration institution).

Normally, the parties would stipulate from the outset the place of session, the
applicable law and the number of arbitrators.

PAYMENT AND ASSET DISCLOSURE AND LIMITS.

e Considering that “agents” and “middlemen” often are used (sometimes
primarily) as instruments for paying bribes, the Model contains a
stipulation that payments to agents must not exceed “appropriate amounts
for legitimate services”. This language stems from the ICC Rules of
Conduct (“Extortion and Bribery in International Business Transactions”,
1996 Revision). In fact, many globally active companies have begun to
refrain from using such agents or middlemen.

o “Officials” of the principal will be required to disclose their own and their
family assets, on a regular basis, so as to offer a handle if such officials
acquire wealth the source of which cannot be explained.

e Consultants commit themselves not only not to pay bribes in order to
obtain a contract, but also to design the project or project components in a
manner that is totally non-discriminatory, assures wide competition and
will not offer advantages to a specific bidder.

ABOUT MONITORING. While a clear and unrestricted oversight and
monitoring role for Civil Society in any country is highly desirable, it is
understood that in some countries the government will not, at this time, be
prepared to allow Civil Society such a role. In those cases the oversight and
monitoring function could be performed in one of several ways:

e The government employs what in some US cases has been called an
“Independent Private Sector Inspector General” (or IPSIG); the IPSIG, a
private sector company or individual, would of course come with the
necessary expertise; such an arrangement can be acceptable provided
the IPSIG is given not only full access but also has the contractual right to
seek correction of any procedural problems or improprieties and, if no
correction takes place, to inform the public of the impropriety. Or:

e The government commits itself to provide full public disclosure of all
relevant data regarding the evaluation of the competing bids. This would
include a statement, that the evaluation criteria announced in the invitation
to tender were fully applied, a list of the bidders and their prices, a list of
the bids rejected, including the grounds for rejection, the major elements
and aspects of the evaluation process and the specific reasons for
selecting the winning bidder. The government should also at this time
announce its own cost estimate for the project.

One should also remember that the IP can function only if all bidders submit
to it. It is therefore highly desirable to make the signing of the IP mandatory.
Some countries have chosen to make the signing voluntary, and then begin a
campaign to convince all bidders of the advantages of having an IP in place;
however, bidders will be prepared to sign the IP only provided all the
competitors also sign. If only one bidder refuses to sign, all the others will
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withdraw their commitment, since after all the objective is the creation of a
level playing field — for all players.

A fascinating and possibly highly relevant recent development is the use in
several countries of the Internet for total transparency of procurement. In
Mexico, all public procurement activities countrywide are recorded and made
available in great detail through a website that is accessible to all. In
Colombia, a State Contracting Information System (SICE) is meant to be
widely accessible. Similar electronic information systems are being applied in
Chile and South Korea. The high degree of transparency achieved through
this real-time access to public decision making clearly reduces the opportunity
for manipulation and should enhance the willingness of officials and bidders
alike to commit to a corruption-free contracting procedure, such as through
the IP.

Finally, experience shows that the political will to reduce corruption and to
revive honesty and integrity in government contracting is a sine-qua-non for
success. That’'s why we recommend starting any IP process by establishing
the existence of that political will — at the highest available political level.
Experience to date shows that it may be easier to establish and nail down that
political will at the municipal level than at national government level.

It will obviously be much easier to achieve consensus among all the parties
involved if the proposal is (i) fully accepted and supported by the host
government (at national, state or municipal level) and (ii) put before the
commercial parties in cases when there are no major existing vested interests
(like a longstanding record of the same companies winning time after time),
and in any case (iii) put before the companies at the very beginning of
preparing an investment project, before the traditional (project-specific)
inroads have been made by the traditional or new actors in the country.

In judging the suitability of the IP Model one should take into account that
since February 15, 1999, the OECD Convention makes bribing a foreign
official a criminal act in all states that have ratified the Convention and in most
of those countries the tax deductibility of bribes, which had been allowed
previously, has been abolished. Bidders from many countries thus face a
fundamentally different legal situation from the one they had operated under
for years. They should therefore be prepared to enter into agreements
designed to provide a “level playing field” for all competitors irrespective of
whether they come from countries bound by the OECD Convention rules or
not.

We are rarely using the “islands of integrity” term any longer — despite its
obvious public appeal - since it suggests that this “island” is surrounded by a
morass of corruption. Several governments have objected to the term on
these grounds. Indeed, we believe that using an IP for a single major
investment project will overall be more effective if the government
concurrently is introducing a country-wide anti-corruption or general
governance program. Tl may offer assistance in designing such a program,
but its existence is not a prerequisite for using an IP.

There is an increasing number of cases where all the essential principles of
the IP are being applied, most of which are briefly described in Part C of this
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document. While there is some variety in the approach, the documents and
the process, Tl greatly appreciates the many efforts by TI-members
worldwide to introduce the IP concept as fully as possible and encourages
further experimentation with modified applications rather than insisting on a
“purist” approach.

However, in order to assure consistency of our efforts, National Chapters are
(jolaya@transparency.org) and Michael Wiehen
(mwiehen@transparency.org) while they discuss and develop “customized”
versions of the IP. Tl will make every effort to develop a group of Resource
Persons who can provide the necessary expertise in response to calls for
help from individual National Chapters.

A Role for Civil Society

In several cases, especially in Argentina, Colombia and Benin, Civil Society
and especially our National Chapters there have played critical and highly
effective roles in coaxing governments, officials, contractors, the private
sector in general and the media into acceptance of the Integrity Pact
approach. Two issues that have plagued them consistently were (i) access to
expertise and (ii) funding, for their activities both during the preparatory phase
and during the much more involved and staff-intensive implementation phase.
As far as the expertise is concerned, our group of Resource Persons is slowly
growing, but TI-S needs to accelerate and systematize the development and
the broad accessibility of such expertise. Especially during implementation,
NCs may have to call and rely on technical experts found in the market. That
exacerbates the second issue, that of funding for these NC activities. In Benin
some of the smaller bilateral donors have in the past been highly supportive
and most likely will continue to be supportive. In more developed countries
(such as Argentina and Colombia), the cost of NCs exercising this function
may have to be covered at least in part by the governments themselves,
although one must take extreme care that reliance on government funding will
not undermine or jeopardize the all-important independence.

When designing the role for Civil Society, one should look at the following

criteria (most of which were developed in Panama, Argentina, Colombia and

Benin):

¢ Monitors should be highly respected people of unquestioned integrity

e Monitors should possess (or have easy access to) professional expertise

e where the local members of Civil Society do not possess the required
expertise, they should promptly contract such expertise from outside,
including where necessary, from overseas; non-availability of expertise
means that problems may not be discovered, convincing professional
corrective proposals could not be submitted, and the monitors would not
gain the respect of the officials
Monitors cannot be vetoed by Government

e Monitors should have free access to all relevant government documents,
to all relevant meetings and to all relevant officials

¢ Monitors should raise issues and complaints first with the authorities, and
only when no corrective action is taken within a reasonable period of
time, be free to go public

12
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¢ Monitors should be prepared to offer a limited Pledge of Confidentiality
regarding certain business type information

e Monitors will review the tender documents, the evaluation reports, the
award selection decision and the implementation supervision reports,
technical as well as financial.

For the experience in Colombia in this regard, please refer also to ANNEX
1.1.

In the general interest of Tl and all its NCs, it is important that practices and
experiences in the next year or two with the exercise of the monitoring function be
recorded and shared with others as fully as possible. In response to increasing NC'’s
requests and the need to utilise the synergy of an issue of worldwide concern, TI-S
has created the “IP and Public Procurement Programme”. Within its functions lies the
coordination of the worldwide IP campaign and therefore it is advised that copy of all
messages as well as reports regarding this matter should be sent to Juanita Olaya

jolaya@transparency.org); who is in charge of this Programme at TI-S.

The Bogota Workshop of June 2000

The First International Workshop on Integrity Pacts, held in Bogota/Colombia
June 22-24, 2000, brought together practitioners of the IP from around the
globe and allowed a useful exchange and sharing of experience. Much of the
information supplied to the Workshop and of the changes to the Model and
the Status Report agreed at the Workshop has been incorporated into this
document. For those interested in further detail a Report on the Proceedings
of the Workshop will be found in ANNEX 11.1; detailed minutes of the
Workshop are attached hereto as ANNEX 11.3 and are recommended for
careful review, especially the paragraphs recording the Workshop
discussions on

e Sustaining Government Interest

e Sustaining Private Sector Interest

e Maintaining Public Interest and Transparency

e Regulatory and Legal Hurdles and

¢ How National Chapters have started and Sustained the IP Process.
These paragraphs contain a wealth of practical ideas and suggestions that
nobody working on an IP should miss.

Conclusions

As this global overview of experience with the IP clearly indicates, there is a
growing set of applied examples and a remarkable consistency in the
approaches to designing an Integrity Pact, despite a wide variety of details.
Obviously each IP must be consistent with the local legal structures and
requirements. And it must be acceptable to, indeed welcomed by,
government authorities; otherwise it is likely to fail, except possibly in cases
like the unilateral integrity commitment presently under consideration by the
oil industry active in Nigeria.

While the IP model is flexible, there are a few essentials without which we
may not wish to be associated with a particular effort, such as the following:
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e the procurement process will be by open and transparent competition,
government and bidders commit themselves not to demand, accept, offer
or give a bribe to obtain or retain a contract,

e disclosure by bidders of all payments made in connection with this
contract,

e strict sanctions against bidders and officials who Vviolate the
commitments,

e publication of award decisions including the grounds for selecting the
winner, and

¢ adequate monitoring of the process, preferably through Civil Society.

Annex 11 to this Status Report provides guidance as to what is mandatory

and what is optional (though desirable).

40. The Integrity Pact concept is sound and workable. We have convincing
feedback from both sides — governments as well as major international
contractors and suppliers — that the IP can be an important instrument in
reducing the need as well as the opportunity for corruption and thus bringing
more integrity and more efficiency into public contracting of all kinds. Let’s
continue to develop additional cases, go for broader application and in
particular, let's make sure that the Civil Society role in designing and
implementing the IP is effective. We have a strong tiger by the tail —let’s hold
on to it!

V. Model Documents

A. Model Explanatory Note

The Integrity Pact
(Transparency International — Integrity Pact)
(T1-1P)

Explanatory Note
by the Government of.....X.....

Background

1. Corruption can have many manifestations, and countries typically develop a
complex set of institutions, laws, rules and regulations (the "integrity system") in
order to combat corruption.

2. Bribery and extortion in public sector procurement of goods and services are
key manifestations of corruption. "Public sector" in this context includes national or
provincial governments, administrations of cities, other municipalities or local
communities as well as parastatals (state owned corporations) and other
organizations carrying out public functions.

3 While until recently the bribery of public officials of another country has not
been a criminal act under the laws of any country (except in the United States under
the Foreign Corrupt Practices Act of 1977), the Convention on Combating Bribery of
Foreign Public Officials in International Business Transactions, signed in December
1997 by the member states of the OECD and five additional countries (Argentina,
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Brazil, Chile, Bulgaria and Slovakia), which came into force on 15 February 1999, will
bring about a major change: Henceforth international bribery of public officials will be
a criminal act in all ratifying states. As of this writing, 24 signatories, including some
of the largest trading nations such as Japan, Germany and the United Kingdom, in
addition to the United States, have already ratified the Convention and thus have
made it effective in their own country. Also, all signatory states will abolish the tax
deductibility of bribe payments. Thus companies doing international business will
face a totally new legal situation with regard to their business practices.

4. Many governments and business leaders have recognized the high risk and
cost of bribery and extortion and seek ways to curb and eventually eliminate
corruption in such transactions. Many business leaders have expressed their desire
to stop paying bribes but are held back by the fear of losing orders if their competitors
continue to pay bribes.

5. The Government of XYZ (GOX) has embarked on a program to curb
corruption, and use of the Integrity Pact (IP) concept for selected contracts will be an
important part of that program. Whenever GOX receives assistance from an
International Financing Institution (IFI) or another external donor in this program, the
IP will be applied to selected IFl/external donor-financed projects as well.

Purpose of the Integrity Pact (IP)

6. The Integrity Pact (IP) is intended to accomplish two objectives:

o to enable GOX to obtain the desired product at a competitive price and in
accordance with the specifications, by avoiding the high cost and the distortionary
impact of corruption on public procurement, and

e to enable companies (contractors, suppliers and consultants) bidding for
contracts in XYZ to abstain from bribing in order to obtain a contract by
providing assurances to them that: (I) their competitors will also refrain from
bribing, and (ii) the XYZ government procurement agencies will commit
themselves to prevent corruption, including extortion, by their officials and to
follow transparent procedures.

7. The IP concept will also be applied when GOX, as part of its privatization
program, invites interested companies to tender for the acquisition of government
assets, or for the granting of telecommunications, transport, mining, logging or other
such licenses.

8. Considering the critical role normally played by consulting engineers (or other
consultants) in designing the project, preparing the procurement documents,
evaluating the bids and supervising the contract execution, their selection will be
subject to the IP concept as well.

9. In XYZ, all forms of domestic corruption are illegal, and GOX will continue to
prosecute all offenders.

10. The IP however focuses on bribery in order to obtain or retain a contract or

other improper advantage (*). This includes any payments or other favors offered or

granted in order to

(i) win a contract award,

(i) get a contract change order (adjusting the price, the specifications, the time
frame for implementation or any other important contract components)
approved byGOX,
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(iii) get sub-standard or sub-specification performance approved by a public
official or the supervising consultant and their staff,

(iv) circumvent tax, duty, license or other legal obligations, or

(v) induce an official to breach his/her official duties in any other way.

It also includes the demand for, or acceptance of, any payment or other favor by a

consultant in exchange for

(i) designing a project or parts thereof in a manner that it offers undue
advantages to one or several bidders,

(ii) giving undue advantage to any of the bidders in the evaluation and selection
of bidders for a contract award, or

(iii) refraining from properly monitoring project implementation, reporting
violations of contract specifications or other forms of non-compliance, or
holding suppliers and contractors fully to their legal obligations.

(*) this language is taken from the OECD Convention on Combating Bribery of
Foreign Public Officials in International Business Transactions, dated 17 December
1997.

Main Features of the IP

11. The IP is an agreement among GOX (or any one of its agencies or
corporations) and those bidders/companies, who participate in the bidding process
for the supply of goods or services for a selected contract/project, or for the
acquisition of government assets in a privatization procedure, that bribes will not be
offered, granted, accepted or sought, both during the bidding/selection process and
during implementation of the contract by the successful bidder. The IP has the
following main features:

e a formal no-bribery and no-collusion commitment by the bidder, either as part of
the signed tender document or in a separate formal document, [supported by a
company Code of Conduct and a Compliance Program];

e a corresponding commitment by the government office managing the tendering
process (also on behalf of all the officials of that office) not to demand or accept
any bribes, and to prevent extortion and the acceptance of bribes by other
officials;

e disclosure of all payments to agents and other third parties;
sanctions by the government office against any officials violating their no-bribery
commitment;

e sanctions by GOX against any bidders who violate their no-bribery commitment;
and

¢ an involvement of Civil Society in monitoring the tendering, the bid evaluation, the
award decision process and the implementation of the contract;

e [alternatively to the involvement of Civil Society, or preferably in addition to it:]
public disclosure of the award decision, including the major elements of the
evaluation and the reasons for the selection of the successful bidder.

12. The IP will function as follows:

The government office or agency managing the tendering process, when
inviting contractors or suppliers of goods or services to tender for a specific contract,
informs the potential bidders that their tender offer must contain a formal
commitment, on behalf and in the name of the bidder's CEO, not to offer or grant
any payments or favors in order to obtain or retain this contract or other improper
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advantage, and not to collude with other actual or potential bidders with the aim of
restricting competition. The bidder's commitment will have to cover all managers and
employees of the company as well as agents, consultants, subcontractors and
consortium partners of the bidder.
When inviting consultants to submit proposals for any services, the
government office or agency informs all those invited that their submission must
contain a formal commitment not to demand, or accept, any payment or other favor in
exchange for
e (i) designing a project or parts thereof in a manner that it restricts competition by
offering undue advantages to one or several bidders,

e (ii) giving undue advantage to any of the bidders in the bidding and in the
evaluation and selection of bidders for a contract award, or

e (iii) refraining from properly and thoroughly monitoring project implementation,
reporting violations of contract specifications or other forms of non-compliance, or
holding suppliers and contractors fully to their legal obligations.

GOX on its part has introduced the obligation for all senior officials at the level
of Project Manager and above to disclose, on a regular basis, their own and their
family’s assets and will require each senior official at the level of Project Manager
and above associated in some manner with the project to submit a written
commitment that he/she has not demanded or accepted, and will not demand or
accept, any payment or favor. GOX in general will follow transparent procurement
rules.

In substance, these commitments are nothing other than an agreement to
respect and apply the existing laws of XYZ and the other party’s country of
residence.

13. Because a bidding company acts through many employees and agents, it is
highly desirable that the company's and CEO's commitments should (not least for
the CEQO's own protection) be supported by a company-wide no-bribery policy (a
"Code of Ethics" or "Code of Conduct") and implemented through a compliance
program which assures that all employees and agents will be familiar with, and
observe, the no-bribery policy and commitment. Where the company already has a
written no-bribery policy in effect, it can furnish a copy of that policy together with the
compliance program implementing that policy. Where a company does not have such
a policy, or does not have a written compliance program, it can prepare a compliance
program for the particular contract.

14. A Code of Conduct and compliance program would normally address the

following issues:

e an unequivocal statement of the company’s policy prohibiting all forms of bribery
and collusion;

e the company’s policy regarding gifts and entertainment, travel and lodging
expenses, political contributions etc;

e distribution of the policy (in appropriate languages) to all managers and
employees;

¢ an acknowledgment of receipt and acceptance by the employees, to be renewed
annually;

e training of employees in the application of the policy;
internal controls, external audit and record keeping; and

e application of appropriate sanctions (including possibly termination of
employment) in case of violation.
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15. GOX does not require that every bidder have such a code of conduct, and will
not evaluate the no-bribery policy/code of conduct and the compliance program
adopted by a bidder at the time of bid submission. Only if and when there is cause to
suspect malpractice by one of the bidders, that bidder's policy and compliance

nranrarm uill hAa raviAuAAd AnA AvialliAatAA Anvu chAartAaAarminAac iAdAantifiad thAan aiAnllAd kA

16. While it is highly desirable that all companies bidding for contracts in XYZ
develop and apply a no-bribery policy and a compliance program, its existence is not
mandatory under the IP.

Disclosure of Payments to Agents and other Third Parties

17. Agents or other third parties employed by bidders in connection with their
effort to obtain or retain a contract will normally be engaged to perform legitimate
services and will be paid an appropriate amount for such services. However, agents'
commissions are a traditional avenue for the concealing of bribes to government
officials. Therefore, GOX requires full transparency of such agents’ commissions: All
past and intended future payments (such as commissions or any other kind) to
agents and other third parties must be disclosed [either at the bidding stage, or on
demand by the GOX at a later stage, if and when a suspicion of a violation of the no-
bribe commitment by that bidder has emerged] ; the winning bidder must formally
record and report to the GOX regularly during the execution stage any and all such
payments to agents and other third parties, such reports to be certified by an
appropriate senior manager of the winning bidder. [This certification is necessary so
that senior managers and the CEO will not be able to disclaim knowledge of
malpractice as presently often is the case. This requirement is bolstered by the
compliance program which the successful bidder should have in place.]

Sanctions

18. Bidders who violate their no-bribery commitment during the contract tender and
award process, or the successful contractor or supplier who violates the no-bribery
commitment during the contract execution phase, or consultants who violate their
commitment, will be subject to significant sanctions.

19. Sanctions normally will include denial/cancellation of the contract, liability for
damages (to the government as well as to the competing bidders), forfeiture of the
bid and/or performance security and debarment of the offender from all business
with GOX for an appropriate period of time.

20. In cases where GOX debars an offender from government business because
of a violation of the no-bribery commitment under an IFl/external donor financed
contract, the IFl/external donor should also seriously consider debarring that offender
from eligibility for contracts financed by it globally.

21. Damage claims by GOX will be in the form of liquidated damages, where an
amount equivalent to [say] 8 (eight) percent of the contract value is pre-agreed as
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"the damage" unless either party can demonstrate and prove that the actual damage
is larger or smaller. Damage claims by competitors would also be pre-set at an
amount equivalent to [say] 1 (one) percent of the contract value, unless higher or
lesser damage can be proven.

Claims related to the contract, including claims for damages, would be
resolved by arbitration, in accordance with the standard rules for commercial
arbitration in XYZ. arbitration. [ Alternatively, the government may announce that
arbitration will be in accordance with the Rules of Arbitration of the International
Chamber of Commerce. ]

By empowering unsuccessful bidders to enforce sanctions themselves
(through arbitration), their confidence in the integrity of the process as a whole will be
increased.

Role for Civil Society

22. GOX will make every effort to employ a process which assures integrity and
credibility through aa high degree of transparency. The process will normally involve
consultation among key parties, which leads to the adoption of a methodology which
enjoys the confidence of the private sector as well as civil society. GOX also
considers it highly desirable to enlist the support of civil society by providing it access
to procurement information for an effective monitoring role - directly or through expert
consultants. GOX will also arrange for prior consultation, in appropriate cases in the
form of a public hearing or hearings with the key actors.

23. GOX is also considering to adopt [either in addition to the involvement of Civil
Society, or possibly in its place] a policy of total transparency of the bidding, bid
evaluation, award selection and contracting process, through outright publication of
all the critical documents or by giving easy access to relevant documents and
information to any interested party.

Concluding Remarks

24, The IP concept will be presented to the respective bidders as early in the
process as possible, so as to assure that the new rules are established before
interested parties have had the opportunity to enter into different (traditional)
arrangements. This means_inter _alia that for any contracts with pre-qualification
procedures (e.g. major civil works contracts) the bidders will be asked to present their
commitment as part of their submission for pre-qualification.

25. GOX may begin by testing this IP concept on major contracts for one or
several selected projects, or for all projects in a particular sector. Broader application
could then follow at a later date when sufficient experience has been gained, and any
desirable modifications may have been introduced.

26. The 3 attachments to this memorandum contain:

(@) a model communication from the government to the bidders for the
selected contract, which would normally be incorporated into the government's
Invitation to Tender;

(b) a model memorandum by the government entitled "Procedures for Bidding
for Public Sector Contracts". These "Procedures" would be attached to the
government's invitation to bidders.

TTartSparericy mierrauortar
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These model documents would be adjusted to the specific requirements of the
selected contract; and

c) a listing entitled “T1 Advice regarding the Mandatory or Optional Character of the
various Elements of the IP”.

27. Applying the Integrity Pact concept will be one step for GOX towards bringing
more transparency and integrity into its procurement process. The broader
government program to combat corruption will be implemented concurrently as
rapidly as possible.

B. Invitation to Tender for Public Sector Contract — Model
Communication of Government to Bidders

Model Communication by the Government of XYZ

to all Bidders invited to Tender for the YYY Project
(normally to be inserted in Invitation to Tender or in the
Invitation to Apply for Pre-Qualification)

1. The Government of XYZ (GOX) is committed to fight corruption in public
contracting [and is receiving the assistance of the World Bank and the Asian
Development Bank in strengthening its procurement laws and procedures]. As part of
this program, GOX has reviewed its arrangements for the letting and implementation
of public sector contracts against criteria of integrity, transparency and accountability.
GOX’s position and objective is set forth in an Explanatory Memorandum, dated......,
copy of which is attached to this Invitation....

2. In an effort to limit the scope for abuse, GOX is introducing new procedures,
which GOX is sure your company will wish to support. The objective is to ensure that
there is fair competition for government business, and that competition takes place
openly and in a manner that provides fair and equal opportunity for all competitors
and integrity and accountability in contract implementation. The new procedures will
also apply to the execution of contracts by the successful bidder/supplier. The new
procedures are set out in the attached Technical Memorandum entitled “Procedures
for Bidding for Public Sector Contracts: The Integrity Pact”.

3 As part of its confidence building strategy, GOX will treat the oversight and
monitoring of the implementation of these new procedures with the highest priority.
GOX will pay particularly close attention to the need to prevent or sanction any case
of extortion, or acceptance of bribes, by GOX officials. We are asking all those
bidding for GOX business to assist the government by reporting any instances of
extortion or bribe-taking occurring.

4. A special office for the investigation and handling of any reports of extortion or
bribery in public procurement has been set up in the [Prime Minister's] Office and can
be reached as follows:...
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C. Model for Government Bidding Procedures in Public Sector
Contracts — Integrity Pact

Government of XYZ (GOX)
The Integrity Pact

The following procedures will apply to the letting of contracts for the YYY
Project ["Pre-qualification for......", "Invitation to Tender for....." or "Consultancy
Services for....."]. These procedures are in addition to the standard legal and
administrative requirements. They will form part of the terms and conditions of each
contract and will be actionable, in the event of breach, by the Government of XYZ

(GOX) and any of the competing bidders/firms.

1. Each bidder for a supply, construction or other service contract (other than a
consultancy) must submit a statement, as integral part of the tender documents, with
the following text:

"This Company places importance on competitive tendering taking place on a
basis that is free, fair, competitive and not subject to abuse. This Company is
pleased to confirm that (i) it has not offered or granted, and will not offer or grant,
either directly or indirectly through agents or other third parties, any improper
inducement or reward to any public official (in the country where the contract is to be
performed, in the home-country of the Company, or in any International Financial
Institution), their relations or business associates, in order to obtain or retain this
contract or other improper advantage, and (ii) it has not colluded, and will not collude,
with others in order to unduly limit competition for this contract. The Company
understands the material importance of these commitments to the Government and
the Government’s reliance upon its commitments.

This Company has a No-Bribery Policy/Code of Conduct and a Compliance
Program which includes all reasonable steps necessary to assure that the no-bribery
commitment given in this statement will be complied with by its managers and
employees, as well as by all third parties working with this company on the YYY
Project, including agents, consultants, consortium partners, subcontractors and
suppliers. Copies of our No-Bribery Policy/Code of Conduct and Compliance
Program are attached.

[In cases where companies participate in the bidding which do not yet have a
general no-bribery policy/Code of Conduct: "This Company has developed, for the
purposes of this tender, a Compliance Program - copy attached - which includes all
reasonable steps necessary to assure that the no-bribery commitment given in this
statement will be complied with by its managers and employees, as well as by all
third parties working with this Company on the YYY Project, including agents,
consultants, consortium partners, subcontractors and suppliers."]

[In cases where a government chooses not to require the existence of a no-
bribery policy/Code of Conduct: "This Company will make the necessary
arrangements so that this no-bribery commitment will be complied with by all its
managers and employees as well as by all third parties working with this Company
on this project, including agents, consultants, consortium partners and
subcontractors."]

This commitment is submitted in the name and on behalf of this Company's
Chief Executive Officer.
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[Alternative: In the case of globally-active companies it may be difficult to
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headquarters, or the highest possible officer.]

This Company irrevocably agrees with GOX to submit any disputes relating
to these arrangements to binding arbitration, under the Rules of Arbitration of the
International Chamber of Commerce in force at the date of the request for arbitration.

[Alternative: This Company irrevocably agrees with GOX to submit any
disputes relating to these arrangements to binding arbitration, under the rules of
arbitration presently existing in XYZ.]JNote: In the event of an arbitration there are a
number of matters which need to be agreed by the parties. The parties should
consider including the following clause and reaching agreement on the matters
indicated in square brackets: ,[The tribunal shall consist of [one/three] arbitrator[s].
The place of the arbitration shall be [town/city]. The language of the arbitration shall
be [English].  Any disputes relating to these arrangements shall be settled in
accordance with the laws of [country]].“

2. Each consultant or consultant firm submitting a proposal for a consultancy
contract related to the YYY Project must submit a statement, as integral part of its
proposal, with the following text:

"This Consultant/ Consultant Firm (“Consultant®) places importance on the
selection of consultants taking place on a basis that is free, fair, competitive and not
subject to abuse. This Consultant is pleased to confirm that (i) it has not offered or
granted, and will not offer or grant, either directly or indirectly through agents or other
third parties, any improper inducement or reward to any public official (in the country
where the contract is to be performed, in the home-country of the Consultant or in
any International Financial Institution), their relations or business associates, in order
to obtain or retain this contract or other improper advantage, and (ii) it has not
colluded, and will not collude, with others in order to unduly limit competition for this
contract. The Consultant understands the material importance of these commitments
to the Government and the Government’s reliance upon its commitments.

This Consultant further confirms that it will not demand or accept any
payment or other favor in exchange for (i) designing a project or parts thereof in a
manner that it might offer undue advantages to one or several bidders, (ii) giving
undue advantage to any of the bidders in the evaluation and selection of bidders for a
contract award, or (iii) refraining from properly monitoring project implementation,
reporting violations of contract specifications or other forms of non-compliance, or
holding suppliers and contractors fully to their legal obligations.

This Consultant has a No-Bribery Policy/Code of Conduct and a Compliance
Program which includes all reasonable steps necessary to assure that the no-bribery
commitment given in this statement will be complied with by its managers and
employees, as well as by all third parties working with this company on the YYY
Project, including agents, consultants, consortium partners, subcontractors and
suppliers. Copies of our No-Bribery Policy/Code of Conduct and Compliance
Program are attached.

[In cases where Consultants participate in the selection process which do not
yet have a general no-bribery policy/Code of Conduct: "This Consultant has
developed, for the purposes of this proposal, a Compliance Program - copy attached
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- which includes all reasonable steps necessary to assure that the no-bribery
commitment given in this statement will be complied with by its managers and
employees, as well as by all third parties working with this Consultant on the YYY
Project, including agents, consultants, consortium partners, subcontractors and
suppliers."]

[In cases where a government chooses not to require the existence of a no-
bribery policy/Code of Conduct: "This Consultant will make the necessary
arrangements so that this no-bribery commitment will be complied with by all its
managers and employees as well as by all third parties working with this Consultant
on this project, including agents, consultants, consortium partners and
subcontractors."]

This commitment is submitted in the name and on behalf of this Consultant's
Chief Executive Officer.

This Consultant irrevocably agrees with GOX to submit any disputes relating
to these arrangements to binding arbitration, under the Rules of Arbitration of the
International Chamber of Commerce in force at the date of the request for
arbitration.“

[Alternative: This Consultant irrevocably agrees with GOX to submit any
disputes relating to these arrangements to binding arbitration, under the rules of
arbitration presently existing in XYZ.]

Note: In the event of an arbitration there are a number of matters which need
to be agreed by the parties. The parties should consider including the following
clause and reaching agreement on the matters indicated in square brackets: , [The
tribunal shall consist of [one/three] arbitrator[s]. The place of the arbitration shall be
[fown/city]. The language of the arbitration shall be [English]. Any disputes relating
to these arrangements shall be settled in accordance with the laws of [country]].”

3. (a) If a bidding company has a subsidiary in XYZ, the no-bribery commitment
must extend to that subsidiary and its managers and employees as well. If the tender
is submitted by the subsidiary in XYZ, the no-bribery commitment needs to extend
also to the parent company and its managers and employees.

(b) Bidders will also be required to submit similar no-bribery commitments
from their subcontractors and consortium partners. The bidder may however cover
the subcontractors and consortium partners in its own statement, provided the bidder
assumes full responsibility.

1. (a) Payments to agents and other third parties shall be limited to appropriate
compensation for legitimate services. (b) Each bidder will make full
disclosure in the bid documentation of the beneficiaries and amounts of all
payments made, or intended to be made, to agents or other third parties
(including political parties or electoral candidates) relating to the bid and, if
successful, the implementation of the contract. (c) The disclosure of all such
payments will be made in the tender documentation. [Alternative: The
disclosure will be made upon request by GOX, in particular when some
suspicion of wrongdoing emerges.] (d) The successful bidder will also make
full disclosure [quarterly or semi-annually] of all payments to agents and other
third parties during the execution of the contract. [Alternative: The disclosure
will be made upon request by GOX, in particular when some suspicion of
wrongdoing emerges.] (e) Within [one year] of the completion of the
performance of the contract, the successful bidder will formally certify that no
bribes or other illicit commissions have been paid in order to obtain or retain
this contract. The final accounting shall include brief details of the goods and
services provided that are sufficient to establish the legitimacy of the
payments made. (f) Statements required according to subparagraphs (b), (d)
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and (e) of this paragraph will have to be certified by an appropriate senior
corporate officer of the bidder.

5. In XYZ, all forms of corruption are illegal, and the Government will continue to
prosecute offenders.

6. The IP however focuses on bribery in order to obtain or retain the contract or
other improper advantage, including collusion with others in order to limit competition
for this contract. This includes any payments or other favors offered or granted in
order to (i) win a contract award, (ii) get a contract change order (adjusting the price,
the specifications, the time frame for implementation or any other important contract
components) approved by GOX, (iii) get sub-standard or sub-specification
performance approved by a public official or the supervising consultant or his staff,
(iv) circumvent tax, duty, license or any other legal obligations that should be met, or
(v) induce an official to breach

his/her official duties in any other way. It also includes the demand for, or acceptance
of, any payment or other favor by a consultant in exchange for (i) designing a project
or parts thereof in a manner that it might offer undue advantages to one or several
bidders, (ii) giving undue advantage to any of the bidders in the evaluation and
selection of bidders for a contract award, or (iii) refraining from properly monitoring
project implementation, reporting violations of contract specifications or other forms
of non-compliance, or holding suppliers and contractors fully to their legal obligations.

7. If a bidder or consultant fails to comply with its no-bribery commitment, any or
all of the following sanctions will apply:

(i) denial or cancellation of the contract;

(i) liability for damages to GOX, in the amount of 8 (eight) percent of the
contract value, unless GOX can demonstrate and prove a higher damage, or the
bidder can demonstrate and prove a lesser damage;

(iii) liability for damages to any of the competing bidders, in the amount of 1
(one) percent of the contract value, unless either of the parties can demonstrate and
prove a higher or lesser damage;

(iv) forfeiture of the bid and/or performance security; and

(v) debarment by GOX from bidding or consideration for further public
contracts for such period as the GOX may deem appropriate.

8. The GOX hereby confirms (i) that none of its officials will demand or accept
any bribe, gift, favor, or other advantage for himself or any other person, organization
or third party, directly or through a friend, relative, or other third party, in connection
with this contract, (ii) that it will make publicly available all appropriate technical,
judicial and administrative information relating to the contract, (iii) that none of its
officials will disclose otherwise confidential information to any outsider who may use
this information for an undue advantage in the procurement process for this project,
(iv) that none of its officials will commit any other acts of Conflict of Interest, and (v)
that its officials will be reminded that they have an obligation to report to the
appropriate government office any attempted or completed bribes or other violations
enumerated in this paragraph.

9. In case of violation, by any GOX official, of any of the undertakings submitted
under paragraph 8 above, appropriate sanctions will be pursued against the official.

10.. All disputes between GOX and the bidder and/or consultant relating to these
arrangements shall be finally resolved under the Rules of Arbitration of the
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International Chamber of Commerce [Alternative: ...under the rules of arbitration of
XYZ....] in force at the date of the request for arbitration.

Note: In the event of an arbitration there are a number of matters which need
to be agreed by the parties. The parties should consider including the following
clause and reaching agreement on the matters indicated in square brackets: [The
tribunal shall consist of [one/three] arbitrator[s]. The place of the arbitration shall be
[town/city]. The language of the arbitration shall be [English]. Any disputes relating to
these arrangements shall be settled in accordance with the laws of [country]].

11. In cases where GOX debars an offender from GOX business because of
violation of the no-bribery commitment or other corrupt practices, the IFl/external
donor providing financing will also consider debarring that offender from eligibility for
contracts financed by it globally.

12. GOX has made special arrangements for adequate oversight and monitoring
of the procurement process and the execution of the contract.

In this regard, GOX has provided for public hearings on the procurement
process [public hearings may be truly “public”, giving the entire population affected by
a project the opportunity to raise questions about project concept or design etc, or
“limited public’, meaning the bidders, considering that the bidders usually are the
best equipped to see any biases or potential advantages/disadvantages for individual
bidders in the design and specifications for the procurement process] and for access
by Civil Society to meetings of the [Tender Board] and to all documents relating to
the evaluation of the competitive tenders, the award decision process and the
execution of the project.

13. GOX has also set up a special office in the [Office of the President] for the
investigation and handling of any reports of extortion or bribery in public
procurement.

14. The Government will publicly disclose the award decision including the major
elements of the evaluation and the reasons for the selection of the successful bidder.

15. Bids which do not conform to the requirements of these procedures will not be
considered.

D. Tl Advice regarding Mandatory or Optional Character of IP
Components

41. The Model IP that is provided in this document contains alternative formulations for
various issues depending on the particular circumstances of a case. However, the
participants of the Bogota Integrity Pact Workshop (June 2000) agreed that certain
components should be mandatory “core elements”, while other elements might be
“highly desirable” or simply “optional”. In this Chapter, the conclusions of the Bogota
Workshop (in a few places slightly modified) are set forth:
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Necessary (Core) Elements of the Integrity Pact:

(1) A formal Pact (agreement) between the Government/Public Authority and the bidders,
NOT one or several unilateral statements:
e Signing mandatory: highly desirable element
e Signing voluntary: optional element (but only a Pact signed by all bidders
can be a full IP)

(2) Undertaking of bidders:

e not to bribe: core element

e not to collude: core element

o to disclose names of agents/middlemen and all payments to them: core
element

e at time of bid submission:
e disclosing names: core element
o disclosing payments: optional element

e upon request by government (at time of substantiated suspicion of
violation): optional element

¢ commitment “in the name and on behalf of the CEQ”: highly desirable, but
with at least the signature “on behalf of the CEO of the national subsidiary
of the company”

(3) Sanctions applicable to bidders: core element

loss or denial of contract: highly desirable

forfeiture of bid and performance bonds: highly desirable
liquidated damages: highly desirable

blacklisting: highly desirable

(4) Arbitration (international or national): core element

(5) Agents” commissions not to exceed fair pay for legitimate services: highly
desirable

(6) Bidders have a Company Code of Conduct: optional element

(7) No-Bribery Undertaking by the principal (also on behalf of its officials):core
element

(8) Sanctions applicable to the government officials: core element
(9) Officials” disclosure of assets: highly desirable

(10) Increased transparency of procurement process
e by placement of all procurement information on the internet: highly
desirable
e by holding public hearings on project: highly desirable

(11)  Involvement of Tl National Chapter (or other NGO): core element

(12)  Monitoring of bidding process and execution(especially of change orders):
highly desirable (any of the following options)
e by IPSIG (Independent Public Sector Inspector General)
¢ by suitable government office (with high degree of independence)
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e by Tl National Chapter (and its consultants)
e by other NGO

MHWiehen

36.

PART C. COUNTRY EXPERIENCE

Most Complete or Ongoing IP Applications

The most relevant applications of the IP to date are in Argentina (Municipality
of Moron), Colombia, Italy (municipalities of Milano and Genoa) and the City
of Seoul, Korea, and Pakistan.We will describe the experience in those five
countries before providing a wider description of IP experience elsewhere,
including some country’s s activities related to preventing corruption in public
contracting.

A. ARGENTINA

37.

38.
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In Argentina, an IP was signed during 2000, between the Municipality of
Morén and four bidders for a garbage collection service contracting process
with an estimated contract award value of about US$ 48 million during the first
four years, with the option of extension. As in all cases in Argentina, a Public
Hearing on the bidding document and the terms of the contract (with an
attendance of more than 500 people) inspired massive public comments and
suggestions (statements by more than 60 of those attending) and led to a
significant rewriting of the documents. Ten days after the hearing Mor6n
municipality published on their Internet website the final bidding documents
together with an explanation of which of the observations and suggestions
from the participants at the hearing they had accepted or denied, and why.

The IP was signed on a voluntary basis by all four pre-qualified bidders (one
international, three local). It contains all the important features of the IP
including a commitment by the bidders not to bribe or collude, to disclose all
payments, to report any violations by during the bidding process and during
contract execution. The IP required full transparency of the documents, and
public disclosure of the award and the major elements of the evaluation and
reasons for selecting the successful bidder Heavy sanctions were to follow,
comprising damages payable to the municipality in the amount of 10% of the
contract value, and company blacklisting for 5 years. Conflict resolution was
provided thorugh national arbitration. The IP also contains corresponding
obligations on the governor/mayor of Moron, on behalf of all the city officials,
not to demand or accept any bribes and to prevent the extortion and
acceptance of bribes by other officials, as well as sanctions against any
officials violating their commitment. The IP provides for the involvement of
Civil Society, through the participation of Poder Ciudadano, the Tl National
Chapter in Argentina in monitoring the bid evaluation, the award decision
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39.

40.

process, and the implementation of the contract. The final award decision was
made for an ammount of US$32 million.

Morodn's IP model was based on the last IP used by Transparencia Colombia
and included the main conclusions from the 1st International Workshop on
Integrity Pacts in Bogota, Colombia, June 22-24, 2000

Poder Ciudadano has developed extensive experience in monitoring
transparency in public contracting through the use of public hearings and it is
the emphasis of their processes. An example of this is the agreement which
Poder Ciudadano signed with the Executive Director of the Yacyretd Dam
Project to provide for public hearings in all further contracts of the compan;ﬂ.

B. COLOMBIA

41.

42.

43.

44,

48.

TICOL, the TI National Chapter in Colombia, has been singularly effective in
persuading senior officials and many other public figures of the benefits and
advantages of a high degree of transparency in public procurement, and of
matching Integrity Pacts with a strong monitoring role for Civil Society. TICOL
has achieved, and keeps introducing the application of this procedure to
many projects at the national, provincial and municipal level.

TICOL has produced a detailed report on its first-year experience, dated July
2000, which is reproduced in full length in ANNEX 1.1 of the companion Part
B, whose reading is adviced, including lessons learned, main elements of
their Pact and contextual framework.

TICOL has succeeded in applying the IP to a wide array of contracts for the
procurement of goods and services, for concessions, for privatizations and for
the selection of consultants. Also, some IPs involve international and national
government agencies like the World Bank, the Interamerican Development
Bank, UNDP or the German GTZ. By year 2001, TICOL has accompanied 59
public contracting processes. IPs have been subscribed on 25 of them,
involving 189 national and 40 international companies. TICOL has withdrawn
In some 12 of the total number of processes. In addition, during year 2002,
two more IPs were signed, one in the PCS’ (Personal Communication
Services) concession process and another for Telecom’s (Colombia) Biannual
Contracting Plan. They also started an IP process for the National Social
Security Institute (ISS) contracting processes of Medicines and Dialysis
services.

TICOL'’s approach seeks to foster cultural change. While TICOI started with a
“voluntary” form of IP, the requirement that all bidders sign the document and
their experience has shown that in practice, once the majority of bidders
agree with it, they ask it to be included on a mandatory basis in the bidding
requirements.

The methodology developed by TICOL includes the following important steps:

¢ identify the needed and available human and financial resources at the
disposal of TICOL,

e explore and confirm the unambiguous and effective political will to an IP,

e construct a Proclamation of Ethical Commitment by the involved Public
Officials,

! See the August 2000 National Chapter Bulletin (#70) for more information on this project.)
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e insist on a full public discussion of the bid specifications for public
contracts, by way of public hearings, special meetings with the specific
interest sectors, the posting of all the specifications on the Internet or
discussion of the specifications with all the bidders,

e establishing an effective give-and-take process between the bidders and
the authority,

TICOL working directly and closely with the bidders,

o the appointment of an effective "arbiter" (somebody with highest
respectability and credibility) who will deal with complaints and has the
power to impose sanctions,

e signing of the IP by the highest (departmental) official and the highest
executive of the bidder,

e close observation and monitoring, by TICOL, of the evaluation and award
process and

e a steady issuance of public statements reporting on the views of
participating bidders and on the progress of the process itself.

In the following paragraphs specific examples of Integrity Pacts in Colombia are
described:

49.

51.
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For the Telecommunications project (see ANNEX 1.2), about 18 senior
officials, including the Vice-President of Colombia and the Minister of
Communications, on August 18, 1999 signed a “Pacto de Integridad” in which
they commit inter alia:

e to comply with all the relevant laws

e not to solicit or accept any bribes, and

e to report any offers of bribes.

For this same project, the bidders signed a “Pacto de Integridad” according to

which they made the following commitments:

o to comply strictly with all the relevant procurement laws of Colombia, in
letter and spirit

e not to offer or grant any bribes, rewards or bonuses with the purpose of
influencing the bid related decisions

o to notify the President’s Office immediately of any offer or demand for
payments, favors, gifts etc that may be construed as having been made
with the intention of inducing a decision

e to give special care in their tender offer to cover all actual costs and, for
the successful bidder, to avoid requests for budget increases and rate
adjustments

e to sign an ethical behavior commitment with their joint venture partners,
subcontractors and vendors that guarantee the honesty of the actions of
all those involved in the execution of the contract

e to inform TI-COL of all payments made to third parties for two years as
from the contract date and

¢ not to offer employment or consultancies to any of the public servants
involved in the bidding process.

The bidders also submit to debarment for five years if there is evidence of a
violation of their commitments.

29

Integrity Pact and Public Procurement Programme



52.

53.

54.

55.
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58.

TICOL was entrusted with the follow-up of the commitments and the dispute
resolution, and was also asked to act as a spokesperson for the IP before
national and international public opinion.

The bidders were advised of the requirement of a Pact before bid opening,
and they worked out, among themselves, a text with which they all could live.
The Integrity Pact was also signed as witness by the Executive Director of
TICOL.

For the telecommunications project, there is also a “Declaration by
Colombian Citizens Responsible for the Design and Execution of the
Compartel Program”, signed inter alia by the members of TICOL, in which
the highest standards of acting as monitors under the program are pledged. A
copy of this Declaration can be found as ANNEX 1.3.

Similar documents have been issued for the other projects.. TICOL has been
deeply involved in developing this set of documents, but one of the reasons
for its success may be that it has cooperated very closely with universities,
professional organizations, think tanks and other members of Civil Society.

In fact, the privatization of ISAGEN, the largest power generation company of
the country, is being readied for the IP approach at this time. The unilateral
declarations to be signed both by the government officials and the members
of the consultant firm, that is preparing the project, have been drafted, as well
as the IP to be delivered to the bidders.

TICOL has also announced that it will extend its monitoring to the entire
implementation period of projects, concessions etc — to make sure that initially
“correct” agreements are not subsequently adjusted and eroded once the
limelight of Civil Society has shifted elsewhere.

Recently TICOL has started to cooperate in establishing Integrity Circles
("Circulos de Integridad") among members of a particular industrial group
such as manufacturers in a particular sector, exporters etc. What is being
worked out are agreements among the members of the group that they will
refrain from paying facilitation money, report on violations by members of the
group as well as on extortion demands. Each Circle will have access to a
"complaint institution" (such as the National Tax And Duty Authority) which
will make sure that irregularities will be handled promptly through a sort of
tribunal.

C.ITALY

59.

60.
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In ITALY, the Tl National Chapter there (TI-IT) approached the mayors and
administrations of seven large and midsized municipalities and convinced
them of the advantages of the Integrity Pact. The cities of Milano and Genoa
as well as of Varese and Bergamo have accordingly introduced a version of
the Integrity Pact. reproduced in ANNEX 2. This Integrity pact is a mandatory,
integral part of every tender offer; without which the tender will not be
considered.

In Italy, the Integrity Pact is a reciprocal or contractual formal commitment of
the Municipality and of all the bidders in a tender process not to offer, accept
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or require any bribe in order to obtain the contract or to distort its correct
execution. It binds the “personnel, collaborators and consultants of the
municipality, employed at any level in the implementation of (the) tender and
in checking the execution of the subsequent contract awarded” to the
objectives of the IP and refers to the sanctions “foreseen against them in case
of non-fulfillment” of the IP.

The municipality also promises to make public the most significant data
concerning the tender, the list of participants and the relevant prices quoted,
the list of the bids rejected with the reasons of rejection and the specific
reasons for assigning the contract to the winner, with the certification as to the
relevant evaluation criteria set out in the tender documents.

The bidder also commits to report to the municipality any attempt of
manipulation, irregularity or distortion, during the tender process or during the
contract execution, by anyone who has an interest or who is in charge in the
tender or by anyone who may influence the decisions concerning the tender.
The bidder also declares that he has not made any collusive agreement with
other bidders in order to limit the competition by illegal means.

The bidder also promises to disclose, at the request of the municipality, any
and all payments of any kind with regard to the contract, including payments
in favor of intermediaries or consultants; and undertakes that payments to
intermediaries and consultants shall not exceed a “fair amount due for
legitimate services”.

The bidder, in the IP, takes note and accepts that in case of non-fulfillment of

the anti-corruption commitments under the IP, a number of sanctions can be

applied:

= denial or cancellation of the contract

= confiscation of the bid bond or the contract performance bond

= liability for damage to the municipality (liquidated damages) in the amount
of 8% of the contract value (unless higher or lower damage can be
proven)

= liability for damages to any of the competing bidders (liquidated damages)
in the amount of 1% of contract value (unless higher or lower damage can
be proven)

= Exclusion of the bidder from tenders of the municipality for an appropriate
number of years.

The IP and the relevant applicable sanctions remain effective until the
complete execution of the contract and the expiration date of the performance
bond.

Any disputes to the IP shall “be settled according to the arbitration rules of the
Chamber of Commerce of (the municipality)”.

In each Mayor’'s Office, a Special Office is created with the function of
examining any discovered case of corruption and/or extortion and of
supplying necessary information concerning the IP. The direct telephone
number of that office is given.

In addition, the “General Terms and Conditions of the Tender Dossier” have
been amplified by adding the following: That the IP is required in order to

31

Integrity Pact and Public Procurement Programme



69.

70.

71.

72.

73.

74.

@ Transparency International

avoid the opportunities of illegal activities and distortions in tenders..., that the
IP aims at assuring fair competition and equal opportunity to all as well as fair
and transparent execution of the contract, that the municipality will verify with
utmost responsiveness the compliance with the IP by bidders as well as by its
own personnel, collaborators and consultants, and that a Special Office for
the implementation of the IP has been created in the Mayor’s Office.

In October 2000 the Milano City Board and Council unanimously approved
the use of the IP; soon thereafter six other municipalities in Italy expressed
their interest in applying the IP. Furthermore, ASSIMPREDIL, the largest
association of companies working on public works in the Milan province
welcomed the introduction of the IP and its transparent procedures and called
this reform "overdue".

The City Manager and the Vice-Mayor of Milan organized a three day forum
for all associations and companies of the private sector to explain the aim of
the IP and its implementation in the municipal tenders, procurements, and
supplies, which will be promoted over the internet.  Results will also be
posted.

This IP (ltaly) thus includes all the relevant commitments and clauses of the
IP, except that it does not provide for any monitoring role by the Tl National
Chapter. Nevertheless, Tl has remained active in the process despite this gap
in the IP. After the original round of implementing the integrity system in the
Municipality of Milan, Tl-ltaly checked the IPs behind the first proposed
tenders. Several IPs were distorted, because the government’s anti-corruption
obligations had been left out. The NC complained to the Mayor and received
positive feedback. Tenders were re-issued with the original TI-IP intact.
Consequently, Milan may be considered as the first European municipality,
which successfully integrated the integrity system into its operations. The
latest tenders in Milan have consistently utilized the TI-IP. As a further
positive sign, the Mayor of Milan was re-elected with a strong maijority,
apparently reflecting his integrity drive.

During 2002, the Italian press pointed to the importance of the Integrity Pacts
while informing on the exclusion of 45 participants of 140 tenders for alleged
violation of the clause that forbids collusion among bidders. The suspension
of the decision was requested and the Administrative Judge rejected the
request. As of July 2002, the final decision (at appeal level) was awaited and
the case was sent to the Antitrust Authority.

The Municipality of Bergamo decided to join Milan in applying the Integrity
Pact. This step has received high exposure in the local press. In the past,
Tl-Italy faced resistance from the legal office of the Municipality on the ground
that the IP is not necessary. Tl-ltaly and local administrative lawyers
prepared a legal study to counter the office’s claims.  Furthermore, the
business community remains interested in the IP approach, but this
involvement requires a lot of time and stretches TI’s resources.

In Varese on the other hand, the Mayor has accepted our proposals, but the
middle level of bureaucracy has slowed implementation down. The Mayor
has requested TIl-ltaly to hold sessions on ethics and government
responsibility towards the public. Attendance will be mandatory for all
government clerks and officials.
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D. KOREA
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In the City of Seoul, KOREA, the Seoul Metropolitan Government (SMG) in
early 2000 acknowledged that corrupt practices in the public sector lead
directly to faulty construction and waste of the national budget. It also found
that many businesses in Korea realize the fact that the chronically bribery-
induced, high-cost business structures should be purged, but that they found
it difficult to put such ideals into practice against the backdrop of a
generalized bribery culture and fierce competition for business. SMG also
noted the “international trend” of adopting anti-corruption measures and to
ensure transparency in the business sector, and decided it would adopt the Tl
Integrity Pact in several stages “in order to create an environment in which
contractual transparency and the reduction of corrupt practices would be
assured, hand in hand with the imposition of severe sanctions for corrupt
practices".

The IP(Seoul) is being implemented through a public-private partnership
system between SMG and NGOs, in particular with “People’s Solidarity for
Participatory Democracy” (PSPD), the largest and most active civil
organization in Korea. The Mayor of Seoul and many senior executives of the
city were involved in the preparations, and the Mayor himself, jointly with the
Secretary General of PSPD, launched the IP at a press conference on July
10, 2000.

The IP was applied in 2000 to contracts offered by City Hall and three
subordinate headquarters. A total of 62 contracts worth about $ 105 million
were involved. Beginning in 2001, the IP was being applied also by Seoul's 21
ward offices and City Hall-affiliated public corporations. Since then, the
application of the IP in Korea has extended immensely. As of august 2002, it
is being applied to all contracts of the SMG in the fields of construction,
special servicies and City Hall's purchase of commodities as well as the
contracts of the affiliated public corporations and the 25 autonomous District
Offices. From there it has also disseminated to other local governments,
educational offices and public corporations, including the Public Procurement
Service (PPS, office of the Korean Government) and starting in January
2002, the contracts of the Ministry of Defense

Within these numerous applications there are different “versions” of the IP.
Some of them fall farther from the IP concept as they don’t provide for a
process-monitoring scheme or assume the form of unilateral oaths.

The “Integrity Pact of Seoul, July 2000” is reprinted in ANNEX 3. It is a
very close adaptation of the TI-IP. Anyone wishing additional information on

this IP is also directed to the Website of the SMG;www.metro.seoul.kr.

The IP (Seoul) is a contract between the City and the bidders for a contract
subject to tender. The IP is explained to the bidders in a “Letter of Special
Note for Bidding”. The commitment not to bribe etc. under the IP in fact is also
made individually under oath administered by a city official. The IP is
mandatory. Information on the bidding is made very transparent by publicizing

% For more detail see CHOI, Dr. Byoung-Rok “Improving the Integrity pact in Korea”. August
12, 2002.
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it in real time on the Internet (in the OPEN System — Online Procedures
Enhancement for Civil Applications).

The Oath to fulfill the IP states that the bidder shall not

= engage in bid-rigging, illegal price-fixing or any other fraudulent behavior
by bestowing favors on any particular person,

= offer any bribe, gifts or entertainment in the process of bidding, concluding
and executing the contract to a concerned SMG official

= in the case of any findings of a violation of the IP, accept the restrictions to
the qualification for bidding, termination of contract or other punitive
measures

= cooperate with the Ombudsman in monitoring activities

» Prohibit, preferably in a Company Code of Conduct, any form of bribery
and bid rigging and announce that anyone reporting inside corruption shall
not be subject to any retaliation.

This oath is accompanied by an oath of a senior SMG official to the effect that
no officials shall demand or accept any bribe, gift, entertainment or other
undue benefits during the bidding process or the execution phase.

The IP is also valid for the execution of the contract by the winning bidder. In
case of violation, severe sanctions apply, including blacklisting for up to two
years and cancellation of the contract. As of august 2002, only one case of
blacklisting has been reported to the Ministry of Finance’s information system.

The IP specifically states that no punitive actions may be taken against
anyone who reports inside corruption. Indeed, rewards (of up to 10% of any
amount retrieved or saved by the information) are offered to those reporting
inside corruption.

Among the bidders having and submitting a Company Code of Conduct, the
bidder with an outstanding compliance program will be given positive points to
be considered in the evaluation of qualification. SMG has listed what it
considers the major items that a Company Code of Conduct should cover.

For the monitoring and full implementation of the IP, the SMG has introduced
an I[P Ombudsman System with five Ombudsmen, it employs the well-proven
system of public hearings at three critical stages of the process for sizeable
construction, supply or consultants contracts ( project planning, selection of
contractor/supplier/consultant and inspection results on the execution of the
contract), and it has introduced an IP Organizational Committee.

For all sizeable contracts, Ombudsmen review, inspect and monitor all
documents until the completion of the works, they organize the public
hearings and they demand corrective measures where needed. As
qualification, the Ombudsmen must be persons with respectability, integrity
and expertise; candidates are nominated by Civil Society (NGOs). In 2001,
PSPD nominated three of them. And two others were nominated by TI-Korea.
The term of each Ombudsman is 2 years.

Members of the IP Operational Committee are a Vice Mayor, the Director-
General of the Audit and Inspection Bureau, the Director of Audit and
Inspection and Ombudsmen. When necessary, the Operational Committee is
expanded by Director-Generals of concerned Bureaus and civilian experts.
Among the tasks of the Operational Committee are the choice of project for
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monitoring the IP, reporting, hearing and inspection of IP projects, and
education and public relations on the IP.

The OPEN System has received the Innovative Management Award of the
President of Korea and was presented as one of “best practices” at the OECD
High Level Governance Outreach Seminar in Paris. Offices of the Central
Government of Korea and several local authorities are presently preparing to
introduce the IP system as well.

TI-Korea held a seminar on IP in December 2000. And Tl-Korea continues to
co-operate with the PSPD. A public exhibition in the Center of Seoul was
designed to maintain interest in Tl in general and in the Integrity Pacts. On
May 14, 2001, a delegation from the PSPD visited TI-Berlin to discuss the
Integrity Pact and its application in Seoul so far. Although an upcoming
conference will determine its utilization in the future, the national government
has indicated that the IP might also be used by the national procurement and
distribution agency.

The IP was also implemented by other cities, provinces, municipalities and
public companies, including the Korea Agricultural & Rural Infrastructure
Corporation. In March 2001, Public Procurement Service (PPS) of the
Korean Government accepted the IP. With e-bid system (Government
Bidding Integrated Management System), the IP is a sign of reform in the
public procurement administration area. But some of them lack independent
Ombudsmen or other monitoring systems.

E. MEXICO

92.

In Mexico Transparencia Mexicana (TI-M) has signed up to now various
Integrity Pacts. The first was done in cooperation with the Government of
Mexico City concerning the procurement of the insurance service of Mexico
City. The IP was done in the framework of Compranet, which means that a
number of integrity clauses were incorporated in the electronic bidding
documents. Those declarations were then matched with a corresponding
declaration of the public authority. However, the process was ultimately
cancelled as the prices offered in the bidding exceeded by far the amount the
government had estimated. When the process was cancelled, TI-M withdrew
officially. In view of time pressure the contract was then awarded directly,
without competition. We are awaiting a copy of the tender clauses. In the
other cases, TI-M participated in two IPs at the federal level, based on an
agreement with the federal Commission for Electricity, the Minister for Energy,
and the Auditor General's Office. The two IPs concern the procurement of
insurance service for the Federal Commission (70 Million US$) and of an
Instrument of Public Investment (approx. 500 Mill. US$). We are awaiting
details and documents.

F. PAKISTAN

93.
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In Pakistan (see Annex 12), the Management of the Karachi Water &
Sewage Board (KW&SB ) approved Tl-Pakistan Karachi Chapter’s proposal
to adopt a comprehensive Integrity Pact covering all consulting, construction,
and goods and materials for all procurement within the body. The process
was undertaken after several meetings and IP workshops organized by TI-
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Pakistan for senior members of the board. Citizen watchdogs, including a
representative from TI-Pakistan, were placed on the KW&SB Coordinating
Committee to enhance transparency. Furthermore, a six or seven member
Monitoring Committee, which also includes a representative from TI-Pakistan,
has been approved to supervise the implementation of the IP, and a special
office of the Managing Director has been created to handle investigations of
any reports of extortion or bribery in public procurement. An evaluation
committee will evaluate tenders/bids in accordance with predetermined
evaluation criteria issued with tender documents to all firms. Finally, a web
site, provided free of charge by TI-PAK and endorsed by KW&SB, will allow

The Karachi Electric Supply Corporation KESC has also been approached
with the idea of introducing the IP in its tenders:

Under this context the KW&SB applied the IP concept for the contracting
process for consultants for its K-Il Greater Karachi Water Supply Scheme.
The process involved funding provided by the Federal Government of
Pakistan via a Presidential Order. The main feature of this process is that the
introduction of the IP and along with it the necessity to abide to a transparent
process, non discretionary decisions and competitive award process, enabled
the participants to amend the standard awarding procedure. The method used
seeks to combine technical ability and competitive costs as an award method.
It consists of a two step approach: a first step where the technical
competence requirement is prequalified and a second step where the least
cost method is applied to award the contract among the technically pre-
qualified firms. The pre-qualification stage was carried out by an Evaluation
Committee comprised of members form the KW&SB including technical
representatives from other government Departments. They studied the
technical proposal sent by firms who were registered at the Pakistan’s
Engineering Council, based on criteria that aimed at ruling out all possible
discretionary decisions, provided for an evaluation of individual firm’s
technical capacity, pre-announced marking system and “passing” grade and
under a well defined scope of work. The financial proposal was to be sent on
a separate envelope. Among those firms pre-qualified, a Steering Committee
composed of senior members of the KW&SB and the Sindh Government was
to review the results of the Evaluation Committee and Award the Contract.
The application of this process allowed the KW&SB to reduce the estimated
contracting costs significantly and was monitored by a Coordination
Committee that was appointed, by recommendation of TI-Pakistan, by
KW&SB and included members of the Administrative, Financial and Technical
department and a member of TI-Pakistan The responsibility of this committee
was to set up basic guidelines, develop the evaluation criteria and supervise
the implementation of the implementation of the Integrity Pact.

® See Annex O Attechments 1-7 for the following: an invitation to firms for the
KW&SB contract, the integrity pact, a memorandum of understanding, a public notice
to be published by the agency concerned while implementing the IP, a sample of a
public bill board to be placed at the construction site, a commitment to be signed by
officers and employees of KW&SB, and a code of conduct. A copy of the proposed
KW&SB’s Freedom of Information Policy is also available at the TI-Pakistan office.

@ Transparency International
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TI-PAK is also developing two initiatives that use elements of the Integrity
Pact one with the Gulshan Town and another one with the Karachi Trafffic
Police Department.

G. ECUADOR

96.

97.

98.

99.
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In June of 1993 in ECUADOR (see ANNEX 5) the Government announced its
intention to rid all government procurement of possible bribes and corruption
and declared that henceforth all major projects would be subject to a
“corporate commitment for transparency”’, to support the government’s
anticorruption campaign. The commitment entailed to refrain from offering or
giving bribes, to disclose all payments to agents or others in connection with
the contract, and to instruct all personnel involved to abide by the
commitment.

This “corporate commitment” was submitted by all bidders for a US$ 160
million Refinery Rehabilitation Project. The selection process went forward
without a hitch, and without any suspicion of bribes having been paid, and at
a lower price than had been anticipated. Unfortunately, a new attempt to
apply this instrument for a second project (a US$ 600 million Qil Pipeline
Project) was hindered because political developments in the country led to a
government change and the project was dropped. The local chapter of TI
“Transparencia Ecuador”, then in formation, was involved in this process.

In 2002, the Latin American Corporation for Development (CLD), current
chapter of Tl in Ecuador, signed a Cooperative agreement with the National
Telecommunications Council (CONATEL) and the National Secretariat of
Telecommunications  (NST), to implement Integrity Pacts in
telecommunications  contracts. Two successful experiences were
implemented during the year 2002 regarding the auction for use of
telecommunications bands and sub-bands, related with the provision of
specific services of Wireless Local Loop (WLL) and Advanced Mobile
Services (PCS or SMA). For that purpose, CLD had the cooperation of the
Partnership for Transparency Fund.

The above mentioned Cooperative Agreement, included three instruments
that were implemented during the process:

A “Code of Conduct” that was signed by all public officials and
employees involved in the bidding process, where they pledged to follow
specific procedures on information handling and communications with
bidding companies. Also they pledged not to accept to be hired by the
company awarded the contract for a period of one year after it was
signed;

The “Guidelines for Transparency in the Auction Procedure”, that
outlined the process that was followed and that had been agreed upon
by CLD and CONATEL, and that included, among others issues: access
to information, careful management of privileged and confidential
information and the elimination of discretionary selection criteria. The
majority of the suggestions made by CLD were accepted by CONATEL
and introduced into the document; and

The “Integrity Pacts”, to be signed by all bidders.
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100. WLL Auction Process: since CLD joined this process when it had already
started, the IP had to be introduced on a voluntary basis, and it was agreed
that it would be implemented only if all bidders accepted it, which, in fact, they
did.

101. Seven companies were pre-qualified. Only two of them presented financial
offers, which was done during a publicly held session, where more than 60
journalist witnessed the entire process of opening the envelops and
announcing the winners. Therefore only two of the three band blocks available
were awarded, but for a price that was above the one estimated for all three
blocks, that is US$ 5.2 million dollars. Furthermore, CLD was pleased to
report that PYRAMID RESEARCH in its bulletin “Perspective” issued of July
30, 2002, in the article entitled “Ecuador: WLL Auction Kicks Off Market”
concluded that: “The WLL auction is the first since the Ecuadorian market
opened in January 2002. Although the process dragged on longer than initially
expected — the bidding rules went out for sale on January 28th — the result
can be considered an overall victory for regulator CONATEL. From the start,
CONATEL was committed to ensuring that the process was transparent and
devoid of any irregularities that could compromise its integrity. In fact, the
auction took place under the supervision of Transparency International.
CONATEL's efforts should pay off in the future as well when the regulator
embarks on the process of auctioning other licenses. The relative
seamlessness of this first auction should certainly instill confidence in any
company considering bidding in the country”.

102. PCS or SMA Auction Process: The IP was introduced on the early stages of
the process, and was mandatory since was part of the auction documents. A
“Transparency Commitment” and the “Procedure for Transparent Bids” were
also developed.

103. For this auction, three companies were technically pre-qualified, but only one
presented a financial offer. As of January 2003, the contract has been
awarded in spite of various obstacles, including a law suit filled by one of the
companies that provides cellular phone communications. CONCEL/PORTA
argued a constitutional rights violation in the process, contending that the
amount of the minimum bid for the auction disregarded the right to equal
treatment. That is, in their opinion, that the new operator should paid at least
the same amount that they paid when awarded a similar contract ten years
ago. Therefore, they solicited The Court to suspend the auction process
pending their judicial decision. In fact, The Court granted the suspension
which put the process on halt for two months. Finally, the Constitutional
Tribunal disregarded the suit and ruled in favor of CONATEL. The contract is
to be signed during the month of January and the amount will the around US$
35 million dollars.

104. CLD prepared a thorough report regarding both processes and in doing so
developed a model to prepare such reports, that could be of interest to other
chapters. All the documentation developed by CLD for the process, as well
as, the bidding documents, official communications, contracts signed and
news paper clips have been posted in the Internet at

www.licitenet.com/contenido/pi.isp; or can be obtained sending a request to

cld@cld.org.ec!
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105.

Past Limited IP Applications, and other activities
regarding Public Contracting

Past applications of limited aspects of the IP took place in, in Panama
(1996/97) and in Mendoza Province, Argentina (1997/98). Other on going
activities related with public procurement wirth while noting are also here
included for Argentina, Colombia and Nepal.

A. PANAMA

106.

107.

108.

In PANAMA (see ANNEXES 6.1 and 6.2), the government in 1996 invited the
TI-National Chapter, in its capacity as a member of Civil Society, to provide
oversight function for the privatization of 49% of the shares of the
Panamanian telephone company. Even though this invitation arrived after the
crucial phases of design, preparation of specifications and pre-qualification of
bidders, and it thus was too late for introduction of the IP concept, TI-Panama
accepted it on condition that it would have access to all relevant
documentation, that it would be invited to all INTEL Board of Directors
meetings, and that it could publish weekly reports on its activities through the
press. These conditions were acceptable to the government. TI-Panama
brought in an international telecommunications expert who offered specific
recommendations for changing the bidding documents, which the government
accepted. The result: All stakeholders agree that the privatization was
accomplished in a fair and transparent environment. No claims of corruption
were made, and even the losing company stated its contentment with the
process. The sale brought in an amount 30% higher than the original
estimate.

TI-Panama was also called in by government to act as observers in the
privatization of the electric company. When TI-Panama replied that, rather
than as observers, they would like to come in and apply the IP concept, IFC —
which acted as advisor to government — objected on the ground, that use of
the IP would probably scare away potential bidders. The government did not
press IFC.

Since 1998 the IP has been considered in two cases:

the public selection of the companies that will invest and manage the social
security money of civil servants, and

the assignment of radio and TV frequencies.

TI-Panama insisted on the utilization of the full IP, and on that ground the
efforts came to a stop.

H. ARGENTINA

109.

@ Transparency International

In Mendoza Province, ARGENTINA, the Provincial Governor decided in
1997 to amend the procurement rules, initially for all purchases by the
Information Services Department, to include an Integrity Agreement between
the Government of the Province and companies interested in bidding for
government contracts. Under this agreement, the government commits itself
= to provide for full transparency in its relationship with suppliers

= to assure that all its employees will act by criteria of impartiality
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= to assure that employees will not accept or demand any bribes

» to train and guide employees toward this end

= tointroduce a Company Undertaking to be submitted by all those wishing
to compete for Government business which requires promises

= not to offer or pay any bribes to government officials

» to inform the State Prosecutor of any violations

= to disclose to the State Prosecutor all payments made by the company in
connection with this contract

» to inform the State Prosecutor of all its internal corruption prevention
procedures like Codes of Conduct, ethics audits, control systems etc.

= tointroduce a requirement for bidders to deposit a bid bond in the amount
of US$ 20,000 which will be forfeited in case a violation occurs

= to exclude violators from future contracts, directly or indirectly, with the
Province of Mendoza, for a period of 5 years

= to appoint the State Prosecutor as official in charge of overseeing the
implementation of this policy.

110. In Buenos Aires, ARGENTINA, a limited Integrity Pact was negotiated for
the selection of contractors to build a new subway line — “Linea H” — in
Buenos Aires. The total cost of this investment project is estimated at about
US$ 1.200 million. One handicap of this case is that the IP proposals of Poder
Ciudadano (the TI-NC) were made after a number of companies or consortia
of companies had been pre-qualified, making it difficult to impose new
restrictive rules on the selection process. The Government of the City of
Buenos Aires (the City Government) had in fact at first argued that the IP
needed to be based on a changed law but finally agreed to use the IP on
Linea H as a pilot case, assuming voluntary consent by the bidders. It is quite
remarkable what Poder Ciudadano actually achieved. Details are shown in
ANNEX 7.1.

111. The City Government had suggested to the pre-qualified bidders that they
sign — voluntarily — a pledge of integrity with the following major elements:
= scrupulous compliance with the legal and ethical principles which the
government’s procurement rules are designed to protect, in poarticular
free competition and equality
= the government and the companies are fully responsible for all actions of
their employees
in case of a violation, strict sanctions will be applied
blacklisting of violators for an appropriate period of time
openness and transparency of the bidding process
right of complaint for all bidders and citizens alike
access of the bidders to certain documents of the bidding process
right of City Government or bidders to submit any aspect of the process to
audit by an independent expert to be selected by Tl, and Government
commitment to abide by the ruling.

112. Poder Cuidadano succeeded in arranging a unique series of Public Hearings,
at which all important aspects of the project were aired and could be
questioned by the public at large, and specific recommendations for changes
could be made. This process clearly led to a maximum of transparency of the
process. Poder Ciudadano prepared itself for its role at the Hearings and
afterwards by training about 35 volunteers consisting of professors, students,
business experts and retired persons.. Poder Ciudadano also held several
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meetings with representatives of the bidders/consortia.at which it discussed
the requirements and the advantages of transparency and of the IP. All the
companies apparently agreed to sign the IP. The experience with the
Hearings is described in ANNEX 7.2.

In the event, the IP was not consummated because the process had
proceeded too far. However, the Hearings produced outstanding positive
results.

Poder Ciudadano was also called in by the Municipality of Avellaneda in
ARGENTINA to monitor a public hearing to discuss the feasibility of the
construction of a bridge financed by the World Bank. The City of Avellaneda
did not have any experience with public hearings, and thus Poder Ciudadano
in less than one month trained the staff of the City and then supervised the
preparation and execution of the public hearing.

Poder Ciudadano usually brings in national and international experts to offer
expert advice on specific aspects of the project process, including on
technical aspects of the project.

Previous good experience in ARGENTINA with Public Hearings and access for Civil
Society to scrutiny of public documents has led to a most interesting new case of
transparency for procurement: Poder Ciudadano (Tl Argentina) entered into an
agreement with Entidad Binacional Yacyreta (EBY), the international organization in
charge of building the Yacyreta Dam on the border between Argentina and Paraguay,
under which EBY will lay open for public scrutiny all future public works contracts and
establish general mechanisms for transparency, including public hearings. The
Yacyreta Dam, originally budgetted at about US$3 billion, has already cost more then
$10 billion and has become synonymous with corruption. The emphasis of the
agreement will be on new contracts, not on identifying and pursuing past defects or
violators.

The present status and experience in Mendoza Province are not fully known,
but it appears that the IP process is not being practiced at the present time.

Poder Ciudadano, TI's National Chapter in Argentina, is starting to develop
tools to introduce transparency to contract re-negotiation. The impact of the
economic situation in Argentina has made this a central topic in public
contracting. A first experience was conducted successfully during 2002 with
the Moron Municipality?; on the renegotiation of a concession contract for the
operation of the public line #634 that had been signed for 10 years and was
due on 1999. Following an invitation from the Province’s Intendent to
participate, Poder Ciudadano suggested that the Universidad Tecnoldgica
Nacional and the Universidad de Mordn ( both Universities) be involved in
order to act as overseers of the re-negotiation process. They, along with the
Morén municipality and the company, designed a process that included
access to all relevant information for the overseers, opportunities for
comments on the terms of the renegotiation to all involved and the presence
of the overseers during the negotiation. The process brought openness and
transparency to the process. The renegotiated contract included a higher
contribution (ten times higher as before) on behalf of the contractor to road
maintenance materials (pavement).

* Where they had already a previous working experience implementing an Integrity Pact, see
#37 above.

@ Transparency International
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COLOMBIA

A Memorandum of Understanding was signed on April 2002 betweenTICOL,
Ti’s National Chapter in Colombia, and the Vice-Comptroller of the Republic
of Colombia. The agreement allows for TICOL to gain access to information
on the System of Information for the Vigilence on State Contracting (SICE, in
Spanish). SICE provides for the disclosure of all relevant information about
the prices of goods and services acquired by the state in carrying out its duties.
The monitoring by Transparencia por Colombia seeks to:

Facilitate the dissemination, knowledge, understanding and training of citizens
with regard to the SICE.

Support the formation of an organised, informed and active citizenry in the
fight against corruption, and contribute to a culture of respect and collective
protection of the public.

J. NEPAL

122.

123.
124.
125.

126.

127.
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In NEPAL, the Tl National Chapter there (TIN) has developed an “Integrity
System” designed to ensure that all activities and decisions of public offices
are transparent and that no bribes are paid. TIN has drafted a set of model
documents which appear to be primarily unilateral commitments (not to bribe
and not to accept/demand any bribe, in short). The only “contract” appears to
be envisioned between TIN and various government agencies stipulating inter
alia that (i) the agency will implement the “Integrity System”, (ii) the agency
will provide all relevant information to TIN as requested, (iii) the
implementation will be monitored by joint teams. (iv) the agency will inform the
public about these arrangements, (v) TIN will supply experts for certain
aspects of the monitoring and (vi) the agency will continue the Integrity
System even after the project in question has been completed (for study
purposes). Among the model documents developed are the following:

a commitment of the officials and of the employees of the agency not to
accept bribes, to set and respect specific payment dates for all contractual
payments (late payment being a particular problem there), and to assure full
transparency of the agency’s activities;

a public notice, to be issued by the agency, concerning the quality of service,
the prohibition of bribes, an invitation to complain if there is delay and/or
illegal activities, and an expectation of full cooperation among all concerned
parties;

“procurement procedures” (it is not clear who issues those, and what their
binding quality is) stressing the need to establish “market prices”, stating that
no bribes must be paid and stipulating that a supplier submitting and signing a
supply contract must commit not to bribe;

a public commitment from the agency to include in the Tender Notice (the
invitation to tender) the points that (i) the bidder “does not have to make any
kind of bribe payment” (we assume this means “must not make any bribe
payment”) and (ii) if proven that this commitment was violated, the security
provided by the bidder would be seized, the firm would be blacklisted and
(“other”?) agencies would be made aware of such violation;

a commitment by a bidder not to bribe if the bidder is awarded the contract,
with the understanding that the contract is cancelled if a violation is proven,
that in that case no compensation is paid and the security seized, and
submission to legal prosecution; and
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clauses regarding non-bribery to be included in “the agreement” (will clarify
which) including a commitment of (i) officials and employees of the agency
not to accept any bribe and (ii) of the successful bidder not to bribe, and
accept cancellation of the contract, seizure of the security and submission to
legal prosecution.

Very interestingly, the Integrity System provides for two instruments designed
to enhance the transparency and integrity of the process:

the placement of a public billboard at the construction site listing not just the
usual information but also the cost estimate, the sources of expenditure, the
amolunt contracted, the date of commencement and of completion of the
work, the name of the technical supervisor and of the Project Chief, and an
invitation to the public to register any complaint “regarding the quality or any
other aspect of the work” at a certain office;

an Integrity System Perception Survey among the public of the municipality,
to be conducted at the start and completion of the work.

This Integrity System was in effect in the city of Bhaktapur and was being
considered by other cities as well. Apparently, the impact of the IP
(Bhaktapur) became so well known throughout Nepal that many other
communities requested information, leading to a set of regional workshops in
all five Regions of the country, each with more than 100 participants from the
public and private sectors. Beyond the IP itself, TIN has approached the aid
giving community and has asked for their commitment to introduce rules and
regulations which will protect all development assistance from corruption
erosion.

In terms of the normal demands on an Integrity Pact, it is not entirely clear yet
which of the above commitments are contractual commitments, and which are
unilateral statements. However, the models are interesting examples and are
therefore reproduced in the ANNEX 4.

On July 2002 all local elected bodies were dissolved as their term expired and
no elected succession has been to date provided. This caused a setback to
the further implementation of the tool as appointed officials that sunbstituted
them seemed to have resisted the idea.

Other Potential Opportunities

In October 2000 the UNDP Administrator, Mark Malloch Brown (formerly of
the World Bank), made a pledge to take the Global Compact to national
levels through the UNDP country offices. It has been suggested to UNDP to
make the IP one of the tools in promoting the Nine Principles of the Global
Compact at national levels. This is being handled by Sirkka Korpola, Director
for Business Partnerships in UNDP. UNDP will select 8-10 pilot countries for
the Global Compact; this might facilitate getting UNDP support for the efforts
of any Tl National Chapter interested in pursuing the IP concept.

In PARAGUAY, the TI National Chapter is becoming involved in the
monitoring of a varied number of contracting processes. They monitored the
selection of 700 employees for the “Hospital de Clinicas” a state-owned
hospital. Also, iin cooperation with the ESSAP (spanish acronym for Sanitary
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Service Company of Paraguay), TI-Paraguay monitors several contracting
processes related to construction, procurement and services. This has been
relevant in facilitating access to information and its dissemination and in
identifying corruption risks within the process, However, the IP concept is not
at this time being applied.

137. In BENIN, the government on 22 June 1999 issued a “Code d’Ethique et de
Moralisation des Marches Publiques” ( a “Code of Ethics” — see ANNEX 8)
which, in the form of a decree, will be incorporated into existing legislation on
public sector procurement. This Code requires both government officials
involved in the administration of public procurement and bidders to submit
formal commitments to abstain from corrupt practices during the bidding
process and the implementation of the contract (see Formulaire “A” and “B”
of ANNEX 8). This explicit renunciation of corrupt practices in public
procurement will be compulsory for all cases of competitive tendering. The
Code makes provision for appropriate sanctions in case of violation. The
Code also provides for Civil Society ‘s monitoring role in the process, with the
possibility to recruit qualified experts to independently evaluate the bidding
process and the implementation of the contract.

138. TI-Bénin (with the support of several Resource Persons from TI-S) was
actively involved in this initiative and played an important role in guiding the
development process of the new code. The TI-IP clearly has provided much
inspiration for the Code of Ethics.

139. In the summer of 2000 we were advised that the Kreditanstalt flr
Wiederaufbau (KfW), the German Government-arm for development
assistance (and a corporate member of TI-Deutschland), was prepared to
apply the IP Concept to the financing of a major bridge construction project (
value DM 47 million) in Cotonou. Unfortunately it appears that that initiative
has been allowed to languish.

140. In NIGERIA, TI-N and the government in September 1999 held a three-day
workshop bringing together the public and private sectors to discuss new
ethical rules in the public-private sector interchange. As a part of this
workshop several international resource people spent two full days assisting a
group of senior Nigerian officials (including several at Permanent Secretary
level) develop a very detailed set of technical recommendations on how to
change procurement procedures in Nigeria. Among the recommendations is
the following:
= “Tl-Integrity Pact should be introduced on a pilot basis to selected major

investment projects, say

1 World Bank and one African Development Bank funded

2 Federal Government of Nigeria funded

2 sample state-funded contracts

1 licensing contract

1 privatization process.”

141. The Report of this Public Sector Procurement Workshop was presented to
President Obasanjo on September 16, who instructed his officials to submit it
to the Council of Ministers. We can thus expect to have IP discussions in
Nigeria in the near future as well.
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Incidentally, the recommendations contained in the Report of the Workshop
on the strengthening of procurement in general might be useful in other
countries as well, especially since most of them can be implemented without
changes in the law. For that reason, a copy of that Report is attached hereto
as ANNEX 10.

Most recently the oil industry corporations active in Nigeria appear to be
considering agreeing among themselves to refrain from all forms of bribery
and to so advise the Government of Nigeria. The idea would be to use the IP
concept as a model for such an agreement. Such an industry-wide agreement
— if it materializes — would create an effective shield against extortion
demands and set a most interesting precedent. Tl Canada is assisting Nigeria
and the oil industry in working out a realistic agreement.

The Heads of State or Government of seven African countries (BENIN,
ETHIOPIA, MALAWI, MALI, MOCAMBIQUE, TANZANIA and UGANDA) in
1998 wrote to the World Bank and requested that future Bank procurement be
subject to the IP. The Bank decided that the IP had a chance to succeed only
if a number of minimum conditions regarding governance in the country were
fulfilled. Unfortunately the Bank set the threshold rather high and the IP has
not yet been introduced into any Bank-financed activities in those countries,
despite the explicit wish of their governments.

In PAPUA NEW GUINEA, the Tl National Chapter in early 1999 presented
the IP Concept to the Government for adoption by the Privatization Council
(TPC). Since a recent change in government (effected constitutionally) the
new PM has established by legislation a Privatization Commission. TI PNG
has again distributed the IP Concept to all the Commissioners and spoken
with the minister responsible. The Minister has indicated an interest in talking
to Tl experts. We are following up.

Tl PNG had also contracted with the City of Port Moresby Administration
regarding the application of the IP to all major contracts to be entered into by
the City, including in particular schools and road works. The City
Administration however moved very quickly with some of the contracts,
making it difficult for TI PNG to insist on, and ensure, a full application of the
IP. For the moment the application of the IP is suspended, partly due to a lack
of resources in TI PNG, but the process is open for renewal. For details see
ANNEX 9.

VIET NAM has also joined the group of countries which consider the
application of the IP. Projects jointly financed by the World Bank and by
Danish Aid will be reviewed for their suitability for the IP. This process is at an
early stage at the time of this writing.

In early August 2000 we were advised that the Government of the State of
Terengganu, MALAYSIA, had decided and announced, right on the heels of
establishing an Ombudsman Commission, that it would soon begin to apply
the TI Integrity Pact to all public procurement by all local government
institutions. We are awaiting details.

In INDONESIA, a local NGO called Forum Anti Korupsi (FAK) is setting up a
Good Governance program based on the Integrity Pact concept in the central
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government's Department of Resettlement and Regional Infrastructure, with
strong support from the Minister and her top staff. We are awaiting details.

Previously, various investment projects under the Technology Ministry, with
financing by the Asian Development Bank, had been considered for the IP but
the efforts have dragged on without concrete results so far.

Very recently, new enquiries have come from the Gol suggesting that the IP
will be considered in the context of the World Bank financed West-Java-
Jakarta Environmental Management project, which is very decentralized
and will eventually involve 13 district governments during its nine-year life. It
is likely that the IP will be used in the first place in the selection of consultants.

The IP Concept has also been considered by the City Administration of St.
Petersburg, RUSSIA, but to date there has been no follow-up by the
government. However, In St. Petersburg we came across a (draft) unilateral
“Declaration of Integrity in Business Conduct” (committing to transparency,
sanctity of contracts, fair competition, repudiation of corrupt practices and
legal settlement of disputes), which is submitted by companies to be listed in
a Public Register (in the expectation that eventually only companies listed in
this Register will be allowed to submit tenders for government business).

In late 2000, TI LATVIA joined other NCs and distributed the IP Status Report
to relevant offices ion the country, starting a process of promoting the use of
the concept.

In Germany, very early efforts (in 1995) by Tl to introduce the IP into the
process for building a new international airport near Berlin had enlisted
interest among the contractors, but were rejected by the public owners as “an
unnecessary complication”. The process is still stalled, partly due to
corruption and conflict of interest allegations.

However, at a recent conference jointly held by the State of Northrhine-
Westfalia and T| Deutschland, the Interior Minister announced that the State
would introduce the Integrity Pact for major investments. Tl is now discussing
the modalities with the State authorities.

The German Railways Corporation, a corporate member of Tl Deutschland,
has introduced an Integrity Clause, liquidated damages and blacklisting of
corrupt firms in its General Purchase Rules and is in the process of
negotiating “guidelines for contracting” with contractor associations. While this
is not a true IP, it uses some of the essential elements of the IP to upgrade
the contracting procedures of this major civil works investor.

In Switzerland, the Swiss National Chapter (TI-CH) has taken the Integrity
Pact model and cast it in a somewhat different form, called a “Contractual
Integrity Agreement-Integrity Clause-Anti-Corruption Clause” for routine
inclusion in all “public and competitive private tenders, submissions and
contracts for the procurement of goods and services, and as appropriate, for
appointments to high level positions.” This Integrity Clause is accompanied
by “General Provisions.” The two documents together (see ANNEX 13 )
contain all essential provisions of the Integrity Pact model. In addition they
provide for the establishment and appointment of (i) an independent expert as
a neutral observer and control organ of an individual procurement process,
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and (ii) an Ombudsperson dealing with complaints or expressions of concern
from inside or outside, and requires their cooperation with an independent
auditor and with civil society organizations such as TI-CH. The TI Integrity
Pact and the Integrity Clause have been discussed with among others,
several sections of the Swiss Federal Finance and Justice Departments. So
far there appears to be interest, but no actual application as of yet.

In the Spring of 1999 we became aware of the fact that the WORLD
COMMISSION ON DAMS was beginning a thorough reassessment of the
procedures for reviewing proposals for large dams (anywhere in the world),
including institutional and governance issues. We offered immediately to
contribute to this process on a broad scale, and in particular, to help them
develop procurement rules applying the IP concept, and subsequently we
became deeply involved in the deliberations of the WCD Report.We submitted
a comprehensive set of proposals for strengthening procurement in general
and also suggested applying the IP principles and concept.

The final report of the WORLD COMMISSION ON DAMS entitled "Dams and
Development — A new Framework for Decision-Making", issued on 16
November 2000 in London, contains several recommendations for the
application of the IP, especially in situations and countries where the general
procurement laws are inadequate. The recommendations of the WCD are of
course equally applicable to all major investment projects and this Report is
likely to influence processes and regulations in many countries.

We have also received encouraging support for the IP concept from a number
of major private corporations active in overseas operations. Leading
companies in several major sectors have had interesting discussions with
their competitor companies with a view to developing a unilateral (supplier)
code of conduct with the IP elements included, so as to have an industry-wide
umbrella and shield against extortion demands in a given market. This would
be a fascinating application of the IP concept.

In early 2001 TI-UK convened a Conference on Corruption in the Official
Arms Trade, consisting of participants from the Ministry of Foreign Affairs and
Trade of the Government of Sweden, the UK government, NGOs, media,
arms manufacturing companies, and the academic research community. One
of the meeting’s main objectives was to identify key steps to reducing
corruption in the arms trade and, in so doing, to build on the Stockholm
Colloquium 2000 preliminary recommendations, which have provided a
reference point to the Swedish Government during its Presidency of the EU.
Consequently, it was recommended that CO-ARM (the EU Common Foreign
and Security Policy on Arms Exports) should consider promoting the Integrity
Pact mechanism in relation to large-scale defense contracts. The Swedish
Ministry of Foreign Affairs and Trade agreed to activate the question of the
IP’s applicability.

In Mozambique, there is much interest in subjecting the 3 billion EURO

hydroelectric project Mepanda Uncua to the Integrity Pact. TI-Brazil is
assisting the sponsors of this proposal.
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PART D. Annexes

1. Annex 1. COLOMBIA.

Annex 1.1 Integrity Pacts in Colombia: The Experience of the
First Year (July 2000)-

TRAMSPARENCIA
INTERNACI ONAL

COLIE 1A

INTEGRITY PACTS IN COLOMBIA:

THE EXPERIENCE OF THE FIRST YEAR
JULY 2000

Presentation

Transparency International (Tl) is a new and recognized nongovernmental organization
dedicated worldwide to the fight against corruption associated with the administration of
public-related matters. Since its inception in 1993, Tl has placed special emphasis on
understanding and combating corruption in the contracting of public resources, one of the
most critical and strongly felt aspects of the prospects for failure or success of development
programs and projects. To this end, Tl has been participating, with various institutional
agencies, in strategic alliances directed toward the identification and condemnation of
transnational bribery and toward the development of mechanisms, tools, or instruments that
will help to contribute transparency, efficiency, and effectiveness to the specific processes of
public-sector contracting in the countries.

In this connection, out of TI's possibilities and responsibilities as a nongovernmental
organization there have emerged a number of initiatives, including most notably the following
two: (1) active participation by Tl in the groundwork and debates that led to the approval and
subsequent implementation of two important international agreements detailing and
condemning transnational bribery — namely, the OECD agreement on the subject and the
OAS Inter-American Anticorruption Agreement and (2) TI's designing and implementation of
integrity pacts, defined as instruments for facilitating the summoning together of the various
direct participants in specific public-resource contracting processes (national and foreign
officials and contract tenderers) to commit themselves to abstaining from corrupting said
public contracting processes. Active TI| members have participated in this complex integrity
pact endeavor worldwide, from the conceptual initiatives of Germany and the United States to
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the empirical efforts made in Panama, Ecuador, Argentina, Paraguay, and Colombia, by way
of the adaptations made in Indonesia, Greece, Italy, and Papua, New Guinea.

In 1998, the year in which Transparency Colombia (TICOL) was formally recognized
as a national chapter of Tl and began to operate systematically in the country, there
began a new presidential period in Colombia characterized by its explicit discourse
against corruption and by a programmatic commitment to corruption’s defeat. In this
context, TICOL was invited, along with various other civil society actors, to discuss
and contribute to the construction of the new ‘presidential program of combating
corruption,” to be entrusted to the direction of the vice-president’s office. As a result
of this process, President Pastrana’s national development plan, “Change toward the
Building of Peace,” includes in its anticorruption strategy a guideline calling for the
entire public-sector administration to use the integrity pact methodology developed
by Transparency International, to be duly implemented in accordance with
Transparency Colombia’s capabilities, for strengthening transparency, equity, and
sustainability of the nation’s principal public-resource contracting and investment
operations.

For Transparency Colombia to decide formally to include among its work priorities
the systematic implementation of integrity pacts, it proceeded between February and
April of 1999 to call together a small group of high-level advisors from both the public
and private sector recognized both for their broad experience in national and
international public contracting and for the impeccable exercise of their professional
responsibilities. With these advisors, TICOL evaluated the conditions of the public-
sector contracting environment in Colombia, the relevance and viability of mounting a
systematic effort to implement integrity pacts, and the principal requirements for
adaptation of the integrity pact mechanism to Colombian conditions. In May, once the
decision had been made to include the integrity pact strategy in TICOL’s action plan*
and therefore in the national development plan, the instrument was presented to the
boards of directors of executive-branch and private-sector organizations involved in
the principal public-investment processes, in accordance with the national
development plan’s guidelines, inviting them to include integrity pacts in their
programs. Thus, by direct request from Ministers of State, Directors of Institutes or
Administrative Departments, Governors and Mayors, TICOL has become involved in
more than forty bidding and contracting processes, with widely varying but always
instructive results.

Following a year of systematic work in the implementation of Integrity Pacts in Colombia,
Transparency Colombia has prepared the present analytical summary of its experience. The
document is organized into four parts, as follows: (1) key aspects of the environment in which
it was decided to implement Integrity Pacts; (2) adjustment of the Integrity Pact concept to
Colombia’s situation; (3) the Colombian experience in the promotion of Integrity Pacts; and (4)
the major lessons learned thus far by TICOL in terms of the map of specific corruption risks
during the different main stages of the public contracting process and in terms of the
implementation of the integrity pacts themselves.

* TICOL’s principal lines of strategy for its work include the following: (1) to join forces
and build national and international alliances against corruption; (2) to produce and
widely disseminate informational material on the corruption phenomenon; (3) to
develop specific mechanisms for corruption prevention; (4) to foster a business ethic
of zero tolerance for corruption; and (5) to generate a culture favoring accountability.

CHAPTER 1
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NATIONAL ENVIRONMENT OF THE
DECISION TO IMPLEMENT INTEGRITY PACTS IN COLOMBIA

Although integrity pacts have been designed generically by Transparency International and
are being used by national Tl chapters in many different areas of the world, any analysis of
these pacts’ characteristics, scope, and achievements should be approached from the
standpoint of the nature of the specific institutional, social, political, and cultural conditions of
the national environments in which they are being implemented. With respect to the present
study, for instance, the local circumstances are clearly colored by the need of the Colombian
State’s various institutions to take anticorruption stances and actions in response to the huge
scandal that erupted in the country after the disclosure of the participation of drug-trafficking
money in the country’s pre-1998 electoral campaigns. Yet if we go a little deeper into the
other conditions prevailing in the country at XX century’s end, we discover that alongside the
strong political will to undertake the implementation of various anticorruption mechanisms,
including TI's integrity pacts, there also exist many institutional conditions that would well
support the systematic, generalized, and immediately productive implementation of such
mechanisms.

The following four subsections present a summary of the determining conditions of
Colombia’s public-sector contracting environment as identified by TICOL’s select
group of advisors regarding the relevance and feasibility of implementing integrity
pacts.

1.1 Strengths

e An adequate legal framework already exists in Colombia for furthering efficient, equitable,
and transparent public-resource contracting processes. Three indicators show it: (i)
Colombia’s Contracting Law—namely, Law 80 of 1993, the central axis of all contracting-
related legislation in the country—is sufficient, clear, flexible, and widely known by all the
parties involved in public contracting; (ii) the Anticorruption Law - namely, Law 190 of
1995 - clearly enacts public officials obligations to prevent the phenomenon, as well as
social control mechanisms on public procurement, and (iii) Colombia has already adopted
the maijority of the instruments defined in the OAS Agreement for countering corruption in
the utilization of public resources. At present, work is being done on the description and
classification of transnational bribery.

e Colombia has a very broad range of government institutions whose functions and scope
encompass the fight against corruption and the overseeing of the administration of public
resources. There exist few if any initiatives in this regard that have not already been
formally created in Colombia, as witnessed by the existence of the following: the office of
the comptroller, the inspector general’s office, the attorney-general’s office, the office of
the auditor, the accountancy office, the ombudsman, Bogota’s overseer’'s office, the
interinstitutional commission against corruption, and various inspection offices, regulatory
commissions (for the principal public services), local human rights and public servants
inspectors.

e Increasing amounts of power are being given to the country’s anticorruption-oriented
disciplinary, fiscal, and penal bodies which have gained greater legitimacy before public
opinion.

e The 1991 Constitution contains broad guarantees safeguarding citizens’ right to
participation in the regulation of public-resource use. Mechanisms such as the citizens’
overseeing groups are beginning to find an echo in the general public surveillance of the
official public-sector administration.

e Colombia’s recent history features the definition and implementation of a great
abundance of public-sector policies and programs seeking to understand, prevent,
analyze, and combat corruption. The most recent four national administrations, including
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the present one, have carried into effect presidential programs that expressly address
these issues.

The central government has permanent access to well-qualified human resources that
are more than able to conduct transparent and equitable public-sector contracting
processes.

Furthermore, the country has already had various contracting experiences
recognized as successful from the point of view of their transparency, efficiency,
and probity (some of them focusing more on ethical commitments than on actual
functional arrangements).

1.2 Opportunities

There exists growing awareness in broad sectors of Colombian society concerning the
complexity, seriousness, and pervasiveness of the so-called phenomenon of corruption,
therefore of the importance of its inclusion as a central topic of national discussion. The
current debate regarding a constitutional referendum is a clear indicator of this issue.

Increasingly effective public and private efforts are being made toward reporting,
researching, and studying corruption in the management of public-resource investment, -
more than corruption scandals which on the contrary contribute to increase dismay and
the impotence feeling amid people -. Among those efforts is worth mentioning the public
hearings strategy which is being developed by the “elite group” made up by the Inspector
General’s Office, the Office of the Comptroller, the Attorney-General's Office and the
Fight against Corruption Presidential Program, through which questioned processes are
identified and investigations are initiated.

The presidential program against corruption, under the leadership of Vice-President
Gustavo Bell, is committed to developing other precise and effective official
methodologies and mechanisms for preventing corruption in public-sector contracting.
Article 4, chapter 2 of the national development plan for the 1998-2000 period, “Change
toward the Building of Peace,” includes a provision stating the following:

For the purpose of rallying civil society against corruption, the administration will promote
participation in the worldwide program known as “Transparency International: Islands of
Integrity,” so that bidders in international and national public contract tenders in Colombia will
be bound by anticorruption agreements to fulfill certain contract-related personal and
economic responsibilities.

@ Transparency International

The positioning of anticorruption efforts on the wider international agenda
generates necessary and welcome pressures on Colombia’s own national
agenda.

Furthermore, the private sector is exerting greater demand for the creation of a
dependable and scrupulous business environment. In the face of the recent corruption
scandals and the increasing insecurity about investing in Colombia, different sectors of
Colombian society involved in the processes of public-resource contracting have taken a
clear stand against corruption and have called for the development of more-effective
instruments, based on ethical commitments.

The private companies interest for developing and implementing in their organizations
"live" ethical codes with clear indicators and established follow-up mechanisms, through
which they intend to involve all their staff in integrity business practices.

Efforts developed by a major group of private national and international companies, for
establishing or strengthening a high profile entity devoted to the fight against corruption.
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1.3 Weaknesses

e In general, a weak acceptance of the formal juridical regulatory system, which rewards
the “cleverest.” In public-sector contracting particularly, there exists little inclination on the
part of any of the actors involved to observe the legal provisions of the national law on the
subject. Public-sector officials as well as the potential bidders in each public contract
tender and bidding process know the law and its requirements, but many of them are
perennially disposed toward evading it, finding “socially acceptable” ways of getting
around it based on culturally widespread practices that circularly argue that the fact that
these practices are indeed widespread is justification enough for perpetuating them.
(“Everybody else is doing it. Why shouldn’t 1?”).

e A lax social control system which does not require accountability from public officials
responsible for executing public investment.

e The impunity with which the norms are violated facilitates the misappropriation of
public resources and generates a systematic loss of legitimacy for the
government.

o Exactly who the future recipients and executors of given public-resource investments in
Colombia will be has in many instances already been decided upon even before the
contracting and bidding process begins, based on preexisting politics-related
commitments from campaign promises and from the exigencies of the relationship
between the executive branch and other branches of government--most times without
even a nod to the principles articulated in the relevant laws and without any thought of
placing the collective good over the individual or private good.

e There also usually exists a large power imbalance between the public-sector
employee entrusted with a given contracting matter (who normally is low on the
totem pole within the public administration and is transitory as well) and the
private-sector business executive who wins the large investment projects (who
has contacts at high levels of the public administration and who is always very
well informed, even in the face of changes in the administration). This power
imbalance that exists between public and private interests even in the largest
contract negotiations promotes the subsequent insertion of clauses favoring the
bidder, to the detriment of the public well-being.

e Oftentimes the in-house teams of ministries and other central-government level
organizations as well as those of state and municipal administrations are not fully
qualified to prepare the projects and rules pertaining to contract competitions and
bidding processes, yet they exercise a near-obsessive opposition to bringing on
board the needed experts who should be contracted for this purpose.

e Furthermore, there exists in Colombia a widespread but erroneous belief that a supposed
confidentiality must surround the entire public-sector contracting process and related
bidding information, which takes precedence over a proper and sound transparency.

e The lack of sufficient and reliable information about the phenomenon, which prevents the

government and the companies from making concrete and well-informed decisions on all
aspects to be tackled with priority.

1.4 Risks
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e The tension existing between, on the one hand, the desire to produce immediate results
characteristic of any public administration elected to a short term in office (in Colombia
the president serves four years and governors and mayors three, without reelection) and,
on the other hand, the need to provide sufficient time to ensure the adequate structuring
of bid processes and to permit full discussion by experts and interested parties.
Generally, through deficiencies of planning, only short time spans are provided for most
contracting efforts, a restriction that constitutes the principal threat to the transparency
and quality of any contracting process.

e In addition, there exists a very Colombian tendency to believe that all problems
can be resolved at the legal level, through the adoption of new laws or
regulations, even though the statutes that are already on the books are not
properly obeyed. This legal busywork diverts attention away from the true causes
of corruption and from the personal and institutional responsibility for its
perpetuation and increase.

e The frequent presence in the contracting of public interest resources of regulations and
procedures other than those provided for by the Colombian law - which end up being less
transparent - , when resources are managed or come from multilateral financing agencies
or technical international cooperation agencies.

e There exist inherent difficulties in trying to promote voluntary ethical commitments and
deep cultural changes such as those envisioned by the integrity pacts.

e Furthermore, the widespread war in the country often implies direct interference by armed
parties in public investment processes.

CHAPTER 2
ADAPTATION OF THE INTEGRITY PACT TO THE COLOMBIAN SITUATION

When Transparency International decided to formulate integrity pacts, it conceived
them generically as “a contract by means of which the proposers of a given
international contract bid explicitly commit among themselves and with the respective
government to refrain from offering or paying bribes and to pay certain fines in case
they should break this commitment.” Different national chapters of T, particularly in
Latin America, have been modifying the basic model in order to implement integrity
pacts in accordance with the specific public contracting conditions of their own
country. The present chapter describes how Transparencia Colombia (TICOL) and its
advisory group have adapted the definition of an integrity pact as well as the
methodology for implementing such a pact, being this is a continuous learning
process that requires constant revisiting of the integrity pact concept and application
method.

2.1 Definition

Integrity pacts are voluntary agreements signed by all of the direct participants in a
public-resource- contracting process in order to strengthen the transparency,
fairness, and probity of the chosen contractual modality.

The implementation process of each integrity pact is an invitation to a voluntary cultural
change. Each pact seeks to bring together different groups of citizens to accept shared
regulatory systems linked with a regimen of rewards and punishments above and beyond
those already provided for in the local legal framework, thereby giving value-added to that
framework within the ethical compass.
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2.2 General Purpose

Together with other tools designed for the same purpose, integrity pacts seek to
contribute to a transformation of the structural conditions of public-resource
contracting, which is seen reflected on indicators such as: (1) adequate structuring of
the project; (2) public discussion of the tender documents; (3) in bid evaluation,
giving priority to fulfillment of the spirit of the law versus punctilious compliance with
the law’s purely form-related aspects; (4) commitment by executors to accountability
policies; (5) acceptance of the precedence of the collective interest over the private;
(6) presence of social control mechanisms; and (7) statement accepting rules and
results by participants.

2.3 Specific Objectives

e To increase transparency in public bidding and contracting processes, generating
confidence and credibility among public officials, bidders, and public opinion in general
with respect to the honesty and transparency with which these processes are carried out.

e To generate a voluntary cultural change on the part of those involved to align their
behavior in accord with the ethical principles and legal framework governing Colombian
society. (It is hoped that the methodology associated with the application of this tool will
reinforce within the participating public institutions the consolidation of an environment
favorable to honesty in the development of public contracting and that it will reinforce
within the bidders and contractors themselves confidence in the possibility of participating
in said contracting within a framework of fairness and the desire to carry out their part of
the process in that same spirit.)

e To agree upon rules of the game that would contribute to achieving a better balance of
power between the winning company and the public officials handling the contract,
particularly in the cases of the largest privatizations and concessions.

e To produce empirical data for a map of corruption risks detailing the environment within
which public-resource investment is carried out, by analyzing the shared elements and
the peculiarities of the different bidding and contracting processes in terms of the
vulnerabilities identified.

2.4 Methodology for the Implementation of Integrity Pacts

The following subsections present the principal stages associated with the
implementation of an integrity pact. These stages do not necessarily appear in linear
fashion.

o |dentification of Resources

In order to initialize and guide the signing of an integrity pact, it is essential to identify
and secure in a timely manner the resources of all types (technical, human, financial,
administrative, and cooperative) needed in order to move ahead responsibly with the
task. In TICOL'’s case, resources have been made available from various sources,
including experts’ voluntary contribution of their work, inter