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INTRODUCTION

The last decade has witnessed the rapid develdmndracceptance of international
standards to combat corruption, as well as a Hagadards in related areas such as anti-money
laundering, international cooperation, and accogntiAlthough virtually all countries have, and
have had, statutes on the books prohibiting domeéstiery, particularly of public sector
officials, until the mid 1990s, anticorruption maess were not regarding as a suitable subject of
international agreements, but rather a matter vedeio national sovereignty.

With respect to the issue of transnational brib#rg,United States stood alone for
twenty-five years in criminalizing, through the E@n Corrupt Practices Act (FCPAd)he
bribery of foreign public officials in internatiohbusiness transactions, Measures at the national
level with respect to private sector corruption avikewise relatively limited, although not as
limited as measures with respect to transnationbéby. Requirements for corporate
recordkeeping and internal control systems werenvgtitdeveloped in many countries.
Moreover, most countries, even major capital expgrtountries, permitted companies to take
tax deductions for bribes. And international caagien in the investigation and prosecution of
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cases was limited by both legal and practical besriincluding requirements of dual criminality,
bank secrecy, and a lack of experience of prosesutaealing with the complexities of
transnational corruption offenses, as well as k td@olitical will in many countries

By the early 1990s, a variety of events began smgh the domestic and international
political dynamic with respect to the issue of option. The fall of the Berlin Wall and the
collapse of the Soviet Union, the spread of denwcesmd more open societies (including a free
press) in many parts of the world, globalizatiomj ¢he prevalence of market-based economic
models, among other developments, created a clifaabeing openness, transparency, merit-
based competition, and accountability. Internatidousinesses became increasingly aware of
the costs of corruption, and governments and iatenal organizations became increasingly
sensitive to the distortions it created.

These events spurred the rapid development ofatienal anticorruption standards. In
less than a decade, dozens of countries have sggnetreaties requiring them to criminalize
transnational bribery of foreign officials in similterms to the antibribery prohibition of the
FCPA, requiring criminalization of money launderiwgere the predicate offense is a corrupt
practice, and requiring cooperation with other d@min investigations and enforcement. The
trend towards international standards began witaten American regional convention in 1996,
encompassed the major capital-exporting countridsttwve OECD Convention of 1997, grew in
regional breadth with the adoption of the CountiEarope Criminal and Civil Law
Conventions and the European Union Conventionerdte 1990s and the African Union
Convention in 2003, and expanded to the internatibnancial institutions with the World
Bank’s adoption of new anticorruption rules in 19&/mention just the most significant
developments.

As rapid and important as these developments heee, lhowever, they remained
patchwork. Accordingly, and on the heels of itsx@ntion Against Transnational Organized
Crime concluded in November 200&hich includes a number of anticorruption prowisi, the
United Nations in late 2000 decided to pursue #gotiation of a global convention focused
solely on the issue of corruption. This conventiothe United Nations Convention Against
Corruption (“UN Corruption Convention” or “UN Conmgon”) — represents an attempt to
establish universal anticorruption standards, iiclg a common set of obligations on the part of
countries around the world to cooperate in invesitigns and enforcement. After preparatory
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work in 2001, negotiations began in early 2002eyitere concluded with the adoption of the
text of the Convention in the fall of 2003. Ther@ention was opened for signature in Merida,
Mexico, on December 9, 200&nd entered into force on 14 December 2005. Aspaif 2006,
140 countries had signed the Convention, and 50atifted it

The parties to the UN Convention include significiaternational players that are not
parties to any other international anticorrupticaty. Most notable in this regard is the
People’s Republic of China. Moreover, the Convantias already attracted adherents from
virtually every region of the globelts rapid acceptance by a substantial numbeouwifities --
with the number continuing to grow -- indicatesgtgential to create truly international
standards as well as a worldwide infrastructurarftarnational cooperation by governments in
prosecuting corruption cases. This capacity favensality makes the Convention capable of
playing a role that no other international antioptron convention can play. There is no
guestion, therefore, of the significance of the Obhvention to efforts to combat corruption.

At the same time, the Convention enters territagwusly unexplored by other
conventions, including asset recovery, and (in seofrtheir scope) its provisions on collateral
consequences. It therefore also represents paitaetiv tools for prosecutors and private actors
to combat corruption, and potential risks.

This paper provides an overview of the Conventiaith a particular focus on its
chapters dealing with criminalization and interaaél cooperation, as well as its provisions for
civil liability and collateral consequences.

OVERVIEW OF THE UNITED NATIONS CONVENTION AGAINST
CORRUPTION AND SOME INITIAL OBSERVATIONS REGARDING ITS
APPROACH AND EFFECT

The UN Convention is by far the broadest in scageayell as the most detailed,
complex, and far-reaching, of any of the internaicanticorruption treaties to date. Its scope
includes criminalization requirements, obligatioegarding preventive measures in the public
and private sectors, international cooperatiomuestigations and enforcement, technical
assistance measures, and asset recovery providien&l articles (compare the OECD
Convention with only 1articles) are distributed in eight chapters, akoVod:

SeeReport of the Ad Hoc Committee for the Negotiatadra Convention against Corruption
on the work of its first to seventh sessions, Whitlations General Assembly, fifty-eighth session,
A/58/422, 7 October 2003 (English).

The full text of the convention is available oe ti.N. web site See
<http://www.unodc.org/pdf/crime/convention_corraptisigning/Convention-e.pdf>. An index of
signatories and parties is also available th&ee
<http://www.unodc.org/unodc/crime_signatures_ caiinmphtmi>.
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» Chapter I, General Provisions (Articles 1-4)

» Chapter Il, Preventive Measures (Articles 5-14)

» Chapter lll, Criminalization and Law Enforcementiidles 15-42)

* Chapter IV, International Cooperation (Articles 83}

* Chapter V, Asset Recovery (Articles 50-59)

» Chapter VI, Technical Assistance and Informatiorctange (Articles 60-62)
» Chapter VII, Mechanisms for Implementation (Artglg3-64), and

* Chapter VIII, Final Provisions (Articles 65-71).

With respect to asset recovery, the UN Conventiaaks entirely new ground in terms of
multilateral treaty regimes. Moreover, even wigspect to topics such as criminalization,
prevention, and international cooperation, whichehparallels in other conventions, the UN
Convention is broader in scope, and in many areas aetailed in its treatment of issues than
its predecessor conventions. This breadth andhdefiect the drafters’ goal of closing gaps in
standards and requirements, and creating a glotfatecture that will facilitate enforcement.

Despite its sweeping reach, the approach the UlN@&dion takes is generally similar to
that found in other anticorruption conventions. nyaf its provisions are not self-executing, but
require implementation through the national lawgaticipating countries, as well as national
enforcement. This is generally true with respeatrtminalization, preventive measures, and a
number of the asset recovery provisions as wallcohtrast, the international cooperation
chapter -- as is the case with other conventiorspredominately self-executing. However,
even these provisions do not operate in a vacuutinteract with existing treaties in the areas
of extradition and mutual legal assistance as agehational laws. With respect to all these
issues, therefore, how participating countries an@nt and enforce these provisions will
become key issues in assessing the UN Conveniiopact and effectiveness.

Moreover, the UN Convention has at least a doziéerent levels of implementation
obligations that it creates for States Partiesnfthard” obligations (mandatory requirements) to
very soft ones. Some provisions require countoamplement prescribed provisions, while
others permit but do not require them to do sall &bers only require countries to “consider”
taking certain steps, while others impose requirgmbut then establish permissive “escape
hatches.” At this author’s count, there are asti@adozen varieties of escape hatches in the UN
Convention. They range from relatively narrow griesusing on the constitution or
fundamental principles of a country’s domestic l&mbroader ones that defer to the country’s
domestic law. Implementation obligations for a fenevisions are dependent on a country’s
economic means. In some measures, two or moteesétqualifiers operate in tandem.
Moreover, in several places the UN Convention afgpiagive overarching deference to
national sovereigntye(g, Article 4) and domestic policy decisions gengrall

All of these variants increase the complexity #uay analysis of the Convention and its
potential impact must take into account. This claxipy arises even before turning to the
guestions of possible reservations countries mkey (i@t specifically addressed in the
Convention), mechanisms for implementation, anccpacity of countries to implement its
obligations. This complexity also increases tkelihood that the Convention, despite its goal of
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universality, will produce an even more diversagqof national obligations than already exists.
As with other anticorruption conventions, the UNn@ention does not necessarily harmonize
international standards. Its setting of a floarriational measures without prescribing the
precise approach to be taken in adopting such mesgives states the freedom to adopt
measures that may or may not be consistent witiméeessures adopted by other states. From a
business compliance standpoint, therefore, the WRvEntion must be seen as complicating
what is already a considerably more complex pictina® existed a few years ago.

The following sections of this paper will discikss/ provisions of the UN Convention in
more detail. Part Il will address preventive measuPart Ill, criminalization; Part 1V, private
rights of action and the collateral consequence®olption; Part V, international cooperation;
Part VI, asset recovery; and Part VII, implemeptaissues.

Il. PREVENTIVE MEASURES

In its focus on private sector as well as pulbdictsr measures, the UN Convention’s
chapter on preventive measures goes beyond pticoemiption conventions. We will discuss
both in turn, although it is the private sector swas that could, subject to national
implementation, have the most direct impact ongig\companies.

A. Public Sector Measures

The public sector measures include requirementgdsuto various degrees of
obligation, as noted earlier) for countries to degenticorruption policies and practices, to
establish anticorruption bodies with the requisitiependence to carry out their functions, to
institute merit-based systems for selection ofl Gggrvants and -- taking into account their level
of development -- to pay those civil servants adéguemuneration, to establish codes of
conduct for public officials including measuresctambat conflicts of interest, to implement
transparent procurement systems, and to take nesagummprove the transparency and
accountability of public finances. Provisions daaly general nature relating to preventing
corruption in the judiciary and prosecution sersiege also included (Article 11).

The public sector preventive measures also catloamtries to take measures to enhance
transparency in public administration generallg)uding through the adoption of freedom of
information laws, simplification of administratiygocedures, and publishing of information
(Article 10). They require countries to take measuwithin their means and in accordance with
fundamental principles of domestic law, to promaiélic access to information, and
opportunities for the public to participate in gawaent decision-making (Article 13). If the
U.S. experience is any indication, these provismmdd have a significant impact in those
countries that adopt them.

Perhaps most controversial among the UN Convergtipublic sector preventive
measures is Article 7(3), dealing with campaigmfice. This provision only requires countries
to “consider” taking “



appropriate legislative and administrative measuressistent with the objectives
of this Convention and in accordance with the fundatal principles of its
domestic law, to enhance transparency in the fundfrcandidatures for elected
public office and, where applicable, the fundingpofitical parties.

Because of the soft nature of the “shall considétigation, this provision has been criticized as
being so weak as to be toothless. Particularlgghweho consider the U.S. campaign financing
system to be corrupt were hoping for a more forlaekeasure.

B. Private Sector Measures

Chapter II's preventive measures focused on thefgisector call on countries to take a
variety of measures, in accordance with the fundaat@rinciples of their domestic law, to
prevent private sector corruption. The numberrofgpe sector-focused preventive measures
appears to reflect an evolution in focus beyondatliaic sector, and a greater appreciation of
the key role private sector compliance and gootbpmance plays on the “supply side” of the
corruption problem.

Requirements to establish accounting and intermatral standards that roughly
correspond to the FCPA’s books and records pravssase a significant, but not the sole, focus
of the UN Convention’s private sector provisioidese provisions also contemplate the
promotion of corporate codes of conduct, best prast and compliance programs for business
and the professions, measures to promote corpiaatgparency, including measures to assist in
identifying the identity of legal and natural parsanvolved in the establishment and
management of corporate entities, provisions twiceshe activities of former public officials
(so-called “revolving door” provisions), and thealiowance of the tax deductibility of bribes.
(Article 12).

The UN Convention also calls for countries to adopariety of anti-money laundering
(AML) preventive measures. These measures are leomepted by additional AML-related
preventive measures found in the asset recoveptehaSege.g, Article 52, discussed in
Section Vl,infra) (Article 14). In doing so, it goes beyond prammventions’ AML provisions,
which focus on criminalization. New AML preventim@easures (generally based on the non-
treaty-based standards of the Financial Action Taske (FATF) include the establishment of
regulatory regimes for bank and non-bank finaricisiitutions, the establishment of financial
intelligence units (FIUs), and measures to moraash transfers and the movement of
negotiable instruments across borders. In addisofter requirements (“shall consider
implementing appropriate and feasible measureg’)raposed with respect to certain activities
of financial institutions, including origination farovide identifying information with respect to
electronic funds transfers, and enhanced scrutaigations for transactions that do not meet the
established transparency standards.

Under U.S. laws, and under a number of other natidML regulatory regimes, the range of
entities treated as financial institutions is sisipgly broad. It includes dealers in preciousatweand
gems, certain insurers, travel agents, automdidat and aircraft dealers, and others.



[I. CRIMINALIZATION

As finally adopted, the UN Convention’s criminalimen chapter, Part 111, although more
limited in scope than what was on the table dutiegUN Convention’s negotiation, calls for
criminalization of a wide array of corrupt pracsceln its broad scope and approach, it is more
consistent with the regional conventions of the Ga8 CoE (Criminal Law) Anti-Corruption
Conventions than with the narrowly-focused OECDiBiibery Convention, although its
provisions appear to go beyond even the wide sobfie regional convention. Some of the
proposed offenses appear to be exceedingly braadigeptualized, with the full scope of their
application likely only to become clear throughitheplementation in national laws and
enforcement. Even at this stage, however, it lmegnt that a number of the provisions have
potentially significant compliance implications forvate parties.

Part Ill articulates an array of potential obligais with respect to criminalization, from
the mandatoryd.g, “shall adopt”), to the permissive (“shall consideopting”), and other
formulations in between. Although states appayantly take reservations to the provisions of
this Chapter without restrictidéand other limitations or escape clauses applosdrabove, the
UN Convention’s criminalization provisions remaat,the end of the day, ambitious.

Chapter Il also addresses a number of issuesalrith how these offenses will be
applied and enforced. For example, virtually alilie offenses require intent; the Convention
(Article 28) does allow knowledge and intent toierred from circumstances, however, as
discussed below.

Finally, Chapter Ill contains highly controverspbvisions relating to private rights of
action and the consequences of corruption. Thesdiscussed separately in Part IV.

A. Criminalization Requirements

Below is a brief article-by-article summary whiatiempts to highlight some key features
of the acts of corruption which are (to varying s as indicated) subject to the criminalization
requirements in Chapter IlI.

. Article 15: Bribery of National Public Officials: This is a mandatory article
requiring the criminalization of the domestic bnpef public officials, an act
which is already criminalized in most national lawihe offense is defined in a
way that is less broad than many existing natitamas$ (the “promise, offering or
giving, to a public official, directly or indiregt) of an undue advantage, for the
official himself or herself or another person otignin order that the official act
or refrain from acting in the exercise of his or b#icial duties”), but is basically
consistent with other conventions that include the of offense.

International law, particularly the Vienna Conventon the Law of Treaties, imposes some
general limitations on reservations authority.gémeral, the reservations must be germane anddshotil
vitiate the basic purpose of the TreaBeeVienna Convention on the Law of Treaties, 1115 U.N.

331, arts. 2(1)(d) & 1%ntry into forceJan. 20, 1980.



A key issue for the application of this provisiatie scope of definition of

“public official” in Article 2(a). The UN Conventin contains a semi-autonomous
definition that establishes certain categoriesesépns as officials without regard
to local law, but also extends the definition ty ather person defined as a public
official by local law. The autonomous componentied definition covers

officials of all branches of government, specifigahentioning legislative,
executive (which theravaux préparatoiresndicate will include the military,
administrative and judicial, persons who perforpudlic function, and officials

of public agencies or enterprises. Regrettabbretlis no definition of the term
“public enterprise.”

. Article 16: Bribery of Foreign Public Officials or Officials of Public
International Organizations: This provision of the UN Convention is the
analogue to the U.S. Foreign Corrupt Practices(RCIPA), and the transnational
bribery offense established by Article 1(1) of ®ECD Antibribery Convention
and other conventions. Article 16 treats the tvaesi(supply and demand) of
transnational bribery differently, requiring crinalization on the supply side
(Article 16(1)) of bribes promised, offered or givi® foreign public officials of
officials of public international organizations,darequiring only consideratioof
criminalization on the demand side (Article 16(2))he term “foreign public
official” as used in this Article is defined in Aate 2(b) of the new Convention in
an autonomous fashion that basically parallelg#faition in the U.S. FCPA
and the OECD Convention; Article 2(c) defines “oiffil of a public international
organization as international civil servants omsahat circularly, persons
authorized to act for a public international orgaion (not defined or
scheduled).

. Article 17: Embezzlement, Misappropriation, or other Diversion of Property
by a Public Official: This is a mandatory article that is fairly self-&xmtory,

Seeparagraph 2, Report of the Ad Hoc Committee ferNlegotiation of a Convention
against Corruption on the work of its first to setfesessions, Addendum, Interpretative notes for th
official records (travaux préparatoires) of the ateggion of the United Nations Convention Against
Corruption, A/58/422/Add.1, note 38, 7 October 20Q0&reinafter, “Interpretive Notes”).

10 .. . . .

Where a government owns all or a majority of theity of an enterprise, there is generally
little disagreement that it should be treated psldic enterprise. Where, however, an enterpréselieen
partially privatized, or the government has ontypiaority equity interest but retains significant
management or control authority, questions mayaiwut its status. The issue becomes even more
difficult when the government stake is held throimgermediate entities rather than directly. Oroaild
have expected a similar approach to this issueea€bnvention took to the definition of official —
establishing an autonomous standard that locat@aid expand but not contract.

Some have criticized this difference; howevelikély arises because of the jurisdictional
and immunities issues that arise in attemptingitninalize the activities of another country’s pigbl
officials.



and focuses principally on the actions of publitctdls, rather than private
practices.

. Article 18: Trading in Influence: This is a non-mandatory article (“shall
consider”) directed at public officials. Even ta hon-mandatory state, this
article is controversial to the extent it couldaeanto the realm of lobbying.
Trading in influence measures are defined, in peralipply and demand side
provisions, as

the promising, offering or giving [or, on the derdaside,
solicitation or acceptance], to a public officialamy other person,
directly or indirectly, of an undue advantage iderthat the
public official or the person abuse his or her madupposed
influence with a view to obtaining from an adminaston or

public authority of the State Party any undue athga for the
original instigator of the act or for any other san.

This final language is less broad than proposatsidered during the
negotiations. Earlier drafts of the UN Conventitor,instance, expanded the
“undue advantage” prong to encompass any favogsdaesion, and provided that
the violation was committed whether or not theuefice was exerted or whether
or not the supposed influence led to the intenésdlt.’

The Convention’s provision is similar to a provisiof the CoE Criminal Law
Convention, and the codes of many European countries nowdecnti-trading
in influence provisions. Nor is the concept of noyer influence wholly

unknown to U.S. law, even though lobbying in th& Us legal, although
regulated through statutes such as the Lobbyingl@iare Act. The U.S. FCPA
and domestic bribery legislation, 18 U.S.C. § 2fahtain an “influence” prong in
addition to the action/inaction in relation to égtiprong, so that benefits given to
an official, either directly or indirectly, thateagiven corruptly in order to
influence an official action or decision, as wedlthose given to procure that
action or decision, can violate the FCPA or donedstibery standards, provided
the acts occur in a business context. What isnpiatly the most significant is
that the trading in influence provision of the UNrwention applies not just to
direct dealings with public officials, but alsottansactions with any other
person. Multinational codes of conduct must themeefake care to deal with this
issue, which although not a universal standardnsee be gaining in acceptance.

o Seee.g, Revised Draft United Nations Convention Againstr@ption, art. 21, U.N. Doc.

A/AC.261/3/Rev. 4, May 12, 2003.
Article 12, discussed in Section 11.D.2, 2004i®&onference Comparative Papgrpran. 1.

Lobbying Disclosure Act of 1995, P.L. 104-65, 18@t. 691, Dec. 19, 199%qdified at2
U.S.C. 8§ 1601et seq.



. Article 19: Abuse of Functions: This article, which is non-mandatory, applies
to public officials and thus has only indirect apation to companies and their
personnel.

. Article 20: lllicit Enrichment: This provision requires states to consider,
subject to their constitutions and fundamental @ples of their legal systems,
establishing an offense of illicit enrichment. 38 defined as “a significant
increase in the assets of a public official thabhshe cannot reasonably explain
in relation to his or her lawful income.” The afife is thus very similar to that
contained in the Inter-American Convention Agai@istruption of the OAS.
For some countries, such as the U.S., constitutiesaes are raised by such a
provision because of its apparent shifting oftiheden of proof in criminal
proceedings to the defendant to prove lawfulnessaaime. Recognizing this,
the UN Convention offers the double escape hatohesnstitutional and
fundamental principles of the host country’s law.

. Article 21: Bribery in the Private Sector: This article is framed in non-
mandatory (“shall consider”) terms. It is applisato economic, financial or
commercial activities, and is therefore of diretevance to businesses to the
extent implemented by countries. The offensea#ted in a parallel fashion to
the official bribery offense. On the supply sidegquires a promise, offer or
giving of an “undue advantage” to a private persbany capacity in order that
that person should act or refrain from acting iedwh of his or her duties. There
is a mirror image demand side provision.

Although non-mandatory, it is possible many statdiscriminalize commercial
bribery if they have not already done so. The Coimninal Law Convention
already requires it (although states may take ervasion to this provision§. The
EU has also decided that states should criminglizate sector bribery. Many
countries in which significant privatization haaoed have already concluded
that private sector bribery needs to be crimindliae the same footing as public
sector bribery since the lines between the two teoeme blurred.

In the U.S., there is no federal legislation crialinng private sector bribenyer

se although most states do so. Federal proseccdmrsise existing authorities,
however, such as mail and wire fraud statutes,raedstate travel in aid of
racketeering, to reach some commercial briberyassthe case in the recent Salt
Lake City Olympics prosecution. Indictmebhpited States v. Thomas Welch

Article IX; seeSection I.C.1, 2004 Paris Conference Compardagersupran. 1.
Article 7;seeSection I1.D.2]d.
Joint Action 98/742/JHA of 22 Dec. 1995 adoptgdhe Council on the basis of Article K.3

of the Treaty on European Union, on corruptiorhi@ private sector, O.J.L. 358, Dec. 31, 1998, albgl
at <http://europa.eu.int/scadplus/leglen/lvb/1330#4>.
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and David JohnsqgrCase No. 2:00CR-0324S, filed July 20, 2000 (D).Ut

Article 22: Embezzlement of Property in the PrivateSector: This provision
corresponds to the public sector provision refetcealbove (Article 17), except
that it is non-mandatory (“shall consider”). Ifdies to “any person who directs
or works, in any capacity, in a private sectortghivho embezzles any property,
private funds or securities, or any other thingalfie entrusted to him or her by
virtue of his or her position.

Article 23: Laundering of the Proceeds of Corrupton: This is a mandatory
provision that focuses, as its title suggests,roninalization of actions involving
the proceeds of corruption crimes. The actionkideconversion or transfer of
property, concealment or disguise of the naturesanuice of property, and the
acquisition, possession and use of property, asasehe participation in money
laundering conspiracies. The UN Convention focuseknowing activities with
respect to all of these. It contemplates that iaiign and domestic corruption
can serve as predicate offenses for money laurglefithis type, provided that
foreign corruption offenses must also be offenseleuthe laws of state
prosecuting the conduct.

These provisions are more detailed than the maneydering provisions of other
anticorruption conventions. For example, the OEGinvention only requires
that foreign bribery be made a predicate offendbecsame extent as domestic
bribery. However, they are not as broad as sortiena anti-money laundering
laws. All of the UN Convention’s provisions appétythe_proceedsf corruption.
One of the most frequently used anti-money laumggprovisions of U.S. law in
the corruption area in recent years is the prabibibn the interstate or
international transport of funds to promote a cptian offense’

Article 24: Concealment: This is a non-mandatory offense (“shall consider”)
that is not intended to undercut the AML obligasa@stablished by the preceding
article. It focuses on the concealment or contimgention of property when the
person involved knows that the property is the ltesflany offense established
under the Convention.

Article 25: Obstruction of Justice: This is a mandatory offense, focusing on
inducing false testimony, interfering in the giviaftestimony or the production
of evidence in a corruption-related proceedingheruse of physical force,
threats or intimidation to interfere with a law erdement or justice official’s

Seee.g, 18 U.S.C. 8§ 1956(a)(2) (prohibiting interstatardernational transfers of monetary
instruments with the intent to promote a specitiathwful activity. The United States has reliedtbis
provision in recent anti-corruption enforcemeni@d. Seege.g, United States v. GiffeilCase No. 1:03-
cr-00404-WHP, filed April 2, 2003 (S.D.N.Y .Jnited States v. BodmeEase No. 1:03-cr-00947-SAS,
filed Aug. 5, 2003 (S.D.N.Y.).

11



exercise of official duties.

Article 27: Participation and Attempt: Under this formulation, criminalization
of participation would be mandatory, while crimizaig attempts and
preparation for offenses would be optional. hat entirely clear why the
Convention makes this distinction.

In summary, the mandatory versus non-mandatory umesa®f the criminalization
chapter of the UN Convention break down as follows:

B.

Mandatory domestic bribery; the supply side of transnatldoribery;
embezzlement of public officials; illicit enrichmiefwith escape clauses);
laundering of proceeds; obstruction; and partiogpat

Non-Mandatory the demand side of transnational bribery; trgdminfluence;
abuse of function; private sector bribery; privegéetor embezzlement;
concealment; and attempts and preparation.

Related Interpretive and Enforcement Issues

Additional provisions of Chapter Il deal not withe criminal corruption-related
offenses to be established, but with other relesaape, interpretive, and law enforcement issues
for these offenses. This includes standards bililia for legal persons (companies), how the
knowledge and intent standards of the offensesodne interpreted, statute of limitations,
immunities, and jurisdiction. These provisions adgortant flesh to the bones of these offenses
and should help to promote uniformity among natideas.

Article 26: Liability of Legal Persons and Corporae Sanctions: This Article,
while requiring countries to make legal personsr(panies) liable for corrupt
actions, does not require them to establish cotparaminal liability as exists in
the United States and some other countries, butisezically not been found in
civil law countries. Rather, it allows the lialylito be criminal, civil or
administrative in character. The UN Conventiorkpiap the OECD’s
formulation for corporate sanctions (“effectivepportionate and dissuasive”),
which seems to have become the preferred intematformulation.

Article 28: Knowledge, Intent or Purpose as Elemets of an Offense: This
article, as noted in the introduction to this sattiwould allow for intent to be
inferred from circumstances. This is consisterthuwhe U.S. “willful ignorance”
standard” that is used in many criminal contextsluding corruption and money
laundering. This is a new provision in internadibanticorruption conventions.
Like the U.S. “willful ignorance” standard, its ptacal importance could be
enormous.

Article 29: Statute of Limitations: The Convention requires countries to
establish a “long” statute of limitations for anffjemses established under this
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Convention. Thus, it appears that although a statg not be required to
criminalize certain action®,g, private sector bribery, should it do so, thisiélet
would require it to ascribe a long statute of latibns to that offense. What is
“long” is not specified.

. Article 30: Prosecution, Adjudication, and Sanctims: This Article contains a
number of important concepts, including that samgi(including early release or
parole) should take into account the gravity ob#fense, the disqualification of
offenders from holding public office, and removalsospension rights.

For many, however, the most troublesome provisiahie Article will be
paragraph 2, which deals with the issue of offici@hunities. It requires only
that states

maintain, in accordance with [their] legal systemd @onstitutional
principles, an appropriate balance between any inites or
jurisdictional privileges accorded to its publidioials for the
performance of their functions and the possibikitien necessary,
for effectively investigating, prosecuting and atipating offenses
established in accordance with this Convention.

It thus appears to give states almost unfettersctelion regarding immunities.

In recent years, it has become increasingly obvibasimmunities are a
significant barrier to prosecution in many courdraad are being manipulated so
as to shield even former officials from suit (foaenple, by giving them
figurehead positions in international organizatiafter they leave national office
that confer continued immunity). While there is obviously some legitimate need
for immunity from prosecution for sitting officiala order to enable them to
perform their duties, these provisions seem inagquThis concern is

reinforced by the reservation in favor of domektie contained in paragraph 9 of
this article. This will almost certainly be anussthat needs to be addressed at the
international level in the relatively near future.

. Article 31: Freezing, Seizure and Confiscation:This Article requires states to
take a number of confiscation-related measure® obfigation is written in
mandatory terms; the importance accorded to thesesunes is underscored by
the qualifier “to the greatest extent possible wiiks domestic legal system.” It
applies not only to proceeds of crime, but in 3@)L)o property “destined for
use” in offenses. It requires that countries tadeasures to enable them to
identify, trace, freeze and seize proceeds anduimsntalities of corruption-
related offenses. It also requires, in paragrapifathe courts of each state party
should be empowered to seize bank, financial omaerial records to
implement the purposes of this article and ceaset recovery provisions of

Seelatin Leaders' Legal Escape Hatchashingtonpost.com, May 22, 2004, available at
<http://www.washingtonpost.com/wp-dyn/articles/A8822004May22.htm|>.
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Chapter V, without regard to bank secrecy. Itwa@ountries to require than an
offender (aterm not defined) “demonstrate theflharigin of such alleged
proceeds of crime of other property subject to ismation” (para (8)). However,
it states that these provisions “shall not be swstraed as to prejudice the rights
of bona fide third parties.”

Although a number of national laws already confamvisions similar to these,
they are by no means universal. Accordingly, tidegpread adoption of such
provisions could have a significant impact on basgactivity. and enforcement
authorities.

Article 32: Protection of Witnesses, Experts and étims: This article is
written in mandatory terms.

Article 33: Protection of Reporting Persons: This is a whistleblower
protection provision. Somewhat surprisingly, hoemut is written in
considerably weaker, non-mandatory, terms thampteeeding article: “shall
consider....appropriate measures to provide protecgainst any unjustified
treatment for any person who reports in good faith on reasonable grounds.”

Article 37: Cooperation with Law Enforcement Authorities: This provision
requires states to encourage voluntary discloswgsersons who have
participated in the commission of an offense, atliires states to consider
mitigating the punishment of persons who have gledisubstantial cooperation,
and even to provide them with immunity. This psien would not require any
changes to U.S. law, although many believe thataupolicies of U.S.
enforcement officials do not provide adequate itiges for voluntary
disclosures, since it is impossible for disclogagties to predict the extent to
which penalties will be reduced. Moreover, thengray of immunity, a practice
in some areas of federal enforcement, is not gépersed in this area.

Article 38: Cooperation Between National Authorities: This article
encourages cooperation between national authgriielsiding the provision of
information on a country’s own initiative.

Article 39: Cooperation Between National Authorities and the Private

Sector: This article is focused on encouraging the repgrof offenses by the
private sector. It is written in stronger termsfioancial institutions than for
other private parties, although even as to theratho are habitual residents of a
country, reporting is encouraged. This is consistgth the policing role that
anti-money laundering laws have shifted to thegigwsector, and particularly to
financial institutions, in recent years.

Article 40: Bank Secrecy: This article requires countries to establish

mechanisms to overcome bank secrecy limitatiom®mestic criminal
investigations of anticorruption offenses. Althbuzank secrecy has begun to
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erode in recent years, aided by other conventioaisréstrict its use as a defense
against criminal law enforcement, it has by no nsdagen eliminated. The
inclusion of this provision is thus potentially tpiimportant. The presence of
similar provisions in the OAS Convention was on¢haf main reasons that
Convention was ratified by the United States.

. Article 41: Criminal Record: This provision allows countries to take into
account convictions of anticorruption offenses theate occurred in other states.

. Article 42: Jurisdiction: In general, the proposed provisions regarding
jurisdiction, which would apply to all of the offses established in this part of the
Convention and are therefore of broad significaace consistent with those
established in other conventions. While certairsglictional bases are mandatory
(for example, territoriality), most are optionah{onality, habitual residence, and
the protective principle (against a national of $kete or the state itself).

All of the jurisdictional provisions refer to “th@ace” where the offense was
committed. These provisions thus appear to takatary approach to the
offense. To the extent offenses under the Convenéind particularly the offense
of transnational bribery, are complex and capab®mmission in more than one
jurisdiction, the application of these requiremeitftstrictly followed by States
Parties to establish only one place where an affeas be committed, may limit
jurisdiction. In this regard, the jurisdictionalbpisions of the UN Convention
may not prove to be adequately developed.

Paragraph (5) contemplates the possibility of rpldtstates having jurisdiction
over a given matter. However, in requiring statesonsult with a view towards
coordinated action, it does not go beyond the gioms of the OECD

Convention. Even though concerns about adequ&becement exist, those cases
that are prosecuted often spawn proceedings inpteujurisdictions. Thus, it

may not be too early to begin to articulate stadsi&or which a country has the
primary interest in prosecuting an alleged violatia o avoid multiple
proceedings internationally, such priority of irgstr should arguably govern
priority of prosecution. As will be discussedra in Part V, Article 47 seems to
move in the right direction in this regard.

V. CONSEQUENCES OF CORRUPTION AND PRIVATE RIGHTS OF ACTION

The Convention also contains potentially far-reaglprovisions on civil liability and
collateral consequences. The two provisions dsslign this Part are Article 34, consequences
of acts of corruption, and Article 35, compensafimndamage.

. Article 34: Consequences of Acts of Corruption:This article breaks
significant new ground in international anticorioptconventions. It obliges
states to take measures to address the consequémogaiption, including
through the annulment or rescission of contracithdsawal of concessions, or
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other similar instruments that may have been tdibtecorrupt practices. Itis
written in mandatory terms, but states are diretdeglve due regard to the rights
of third parties acquired in good faith -- a keatification -- and the obligation is
subject as well to fundamental principles of treess domestic law. On the
other side, it is not limited by its terms to offlems -- that is, those convicted of
violations of the offenses prescribed by the Cotieen The absence of such a
limitation may enable this article to be appliechiwider variety of situations than
its inclusion in the criminalization chapter of tBenvention suggests.
Companies that do business abroad or at home thgogernment contracts,
concessions, licenses and permits should be awairéhis provision may prompt
more widespread revocation of rights than has hestly been the case. This
article does not speak to the issue of debarmetmracting ineligibility of the
person found to have engaged in corrupt practlmés,ather focuses on the
property acquired through such practices. HowdherConvention would not
preclude debarments or declarations of ineligiphiy national authoritie$s.

Close attention should be paid to how this ariiglienplemented by States
Parties.

. Article 35: Compensation for Damages:This Article requires states to take
such measures as may be necessary, in accordahddew domestic law
principles,

to ensure that entities or persons who have sufféaeage as a
result of an act of corruption have the right tibiate legal
proceedings against those responsible for that ganmaorder to
obtain compensation.

The Atrticle thus appears to require states to gskaprivate rights of action in
civil proceedings for damages. However, titevaux préparatoire$o the
Convention state as follows:

... this article is intended to establish thexgiple that States
Parties should ensure that they have mechanismstpeg
persons or entities suffering damage to initiatalg@roceedings,
in appropriate circumstances, against those whardbacts of
corruption (for example, where the acts have dilagie
relationship to the State Party where the procegsdane to be
brought). While article 35 does not restrict tight of each State
Party to determine the circumstances under whiahllimake its
courts available in such cases, it is also nonhihee to require or
endorse the particular choice made by a State Redying so.

In the U.S., for example, the mere indictmena abmpany for corruption may result in
suspension or debarment from government contracth8gC.F.R. 88 9.407-2(a)-(b).

21
Seenote 38, Interpretive Notes, n.Ripra

16



This article is written in non-self-executing texnmeaning that, like most of the
Convention’s provisions, national legislation igueed to implement it. The U.S. Government
interprets this article as not requiring it to atlopw federal legislation establishing a cause of
action for damages suffered from corruption.

However, other countries may adopt measures thatipmjured parties to sue for
compensation for acts of corruption. Measures ptorg civil liability are required by the
Council of Europe Civil Law Convention Against Qaption;” so the UN Convention is not the
first international anticorruption treaty to foomis this area. However, the broader reach of the
UN Convention will accelerate the trend in recesdng for parties who claim injury from
another’s corrupt practices to bring civil suitsThese civil liability risks, coupled with the
enhanced criminal liability risks, put an additibpeemium on preventive measures.

These two articles thus signal a resolve on thegiaregotiators of the UN Convention
to unleash the power of private civil litigationdacollateral legal and administrative sanctions
on persons that commit corrupt practices. The &oroan be seen as a further step in the
privatization of law enforcement. Perhaps recaggithe difficulties national law enforcement
authorities face in prosecuting bribery offensheytsee benefits to encouraging possible
litigation. Evidence developed in such litigatioray be useful in subsequent criminal
prosecutions, or may alert prosecutors to situatiwhich should be investigated. Civil suits also
increase the costs of corruption.

Of course, such remedies may be abused. Justagpanent of a merger or acquisition
or a competing bidder may use complaints to auileras an “offensive weapon” against his
opponent in an attempt to scare and deter himtigation strike suits or requests to cancel
contracts may be used to further private commenciatests rather than the public interest. It
will thus be incumbent on the gatekeepers of tineserights to police their invocation to avoid
what could otherwise be profound abuse. The réiput issues associated with corruption
allegations make them a potent weapon. Highdalrgtandards of proof, such as those used in
some types of defamation cases, may become negessar

22

SeeTreaty Doc. No. 109-6, at 10 (noting that “thereat laws and practices of the
United States are in compliance with Article 35The government’s analysis also negates any
intention that this provision create private rigbtaction under the U.S. Foreign Corrupt
Practices Act.ld.
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SignedNov. 11, 1999entered into forcdan. 11, 2003. Council of Europe, ETS No. 174,
available athttp://www.conventions.coe.int/treaty/en/treatigsil/174.htm.
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Seege.g, National Group v. Lucent Technologi€ase No. 1:03-cv-06001-NRB, filed
Aug. 8, 2003 (S.D.N.Y.).
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V. INTERNATIONAL COOPERATION

Chapter IV of the Convention deals principally wittutual legal assistance and
extradition. As with other anticorruption convemts, the UN Convention’s provisions on these
issues are designed to operate as independemtsrediere permitted by local laws. They are
also designed to supplement existing extraditiahrantual legal assistance treaties.

The provisions in each area are exceedingly dettaaled would require many pages to
explore fully. The Convention’s general approatoitry to create a broad enabling framework
for international cooperation in investigations @amforcement proceedings, and to eliminate
obstacles (such as dual criminality requirementskank secrecy laws) that are thought to have
hindered prosecutions in the past.

As noted at the outset, most of the provision$isf Chapter are self-executing. Unlike,
for example, the criminalization provisions, theguire that no implementing legislation be
passed by countries that are party to the UN CdiosenHowever, in some cases they will be
subject to existing national laws, while in otheérgy will be affected by treaties. They do not,
as a result, operate in a vacuum.

Whether or not a particular offense is mandatorgeymissive in Chapter Ill, Chapter IV
applies once that offense has been implementduek atdtional level. The character of the
cooperation obligation imposed by Chapter IV wilirt in some cases on whether the offense is
one for which dual criminality (criminalization lroth the requesting and requested state) is
present. For example, Article 44 (Extradition) iggpon a mandatory basis to offenses for
which there is dual criminality between the coumtrgking the extradition requests and the
country where the person whose extradition is retakeis present. Without such dual
criminality, Article 44’s provisions apply only anpermissive (discretionary) basis with the
requested country.

As in other anticorruption treaties, Article 44'saj is to create a mechanism for
extradition within the treaty, without having tesoet to other treaties or national laws.
Recognizing, however, that some countries (suc¢hebnited States) require that an extradition
treaty exist with any country to which it extraditéo ensure a level of comfort with that
country’s judicial system, the UN Convention en@mgeas States that do not accept the
Convention as a basis for extradition to seek t@hkame such treaties with other UN Convention
countries to implement this article (Article 44 (&)

The grounds for refusing extradition under the Ubh@ntion are limited. Article
44(15) provides that:

Nothing in this Convention shall be interpretedraposing an obligation to
extradite if the requested State Party has sulistgnounds for believing that the
request has been made for the purpose of prosgautipunishing a person on
account of that person’s sex, race, religion, maiity, ethnic origin or political
opinions or that compliance with the request waiddse prejudice to that
person’s position for every one of these reasons.
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Also, any grounds for refusal to extradite presemtomestic law or applicable extradition
treaties may be invoked (Article 44(8)). Howeuee fact that the offense involves fiscal (tax)
matters is not a ground for refusing to extraditdi¢le 44(16)).

Mutual legal assistance is required under the UNvEntion for a wide array of
activities, although confidentiality requirementgldimited use principles may be applied. Bank
secrecy is not a basis for refusal (Article 46(8Yr, as noted earlier, is there a defense for a
fiscal request. However, States retain variousiggs for refusal, including sovereignty,
security, public order, and other essential intsteSome of these grounds are potentially very
broad, especially if the refusing state is perrditeedefine their scope.

Article 47 provides for states to consider the sfanof criminal proceedings from one
state to another of cases involving Conventionteel@ffenses where such transfer “is
considered to be in the interests of the properiidtration of justice, in particular where
several jurisdictions are involved, with a viewctancentrating the prosecution.” This goes a
step beyond other Convention’s very general, affigd @goligation in Article 42, discussed in Part
[11.B, supra to consult where multiple proceedings arise, ianqubtentially very useful. Article
49 established the possibility of joint investigais, and Article 48 calls for transboundary law
enforcement cooperation.

Experience to date with other international conieer® has demonstrated that the
cooperation provisions are potentially the mosnigicant tools of the conventions, especially
where offenses like those established by the FGRA@ncerned. That is because the evidence
is almost by definition located in multiple juristions. Today, international cooperation is
much more prevalent than was the norm than tersyagy. The UN Convention’s provisions in
this regard could have a profound impact, not daelgause of their depth and breadth but most
importantly, because of their potential for cregtanglobal, possibly even universal, enforcement
network. The more countries that ratify the Corim the more potent this network could be.

VI.  ASSET RECOVERY

A detailed examination of the asset recovery piomisof the UN Convention is beyond
the scope of this paper. Suffice to say that Glrayptof the UN Convention is effectively a
treaty within a treaty. It is also, as noted eaylihe first anticorruption treaty to address the
issue of asset recovery.

However, legal proceedings to recover assets drthaemnly topic of the chapter. As
noted earlier, the Chapter includes a number ofgaréve measures as well, especially in the
AML arena €.g, Article 52). These should be read in conjunctiati the provisions in
Chapter II, preventive measures. Their inclusi@s Wwased on the theory that effective
preventive measures may avoid the need to undectadtly and difficult asset recovery efforts.

Although the UN Convention does not establish assmivery as a fundamental right of
states, it is articulated in Article 51 as a “fundantal principle” of the Convention. States are
also directed to give each other the widest measiureoperation and assistance in asset
recovery. The Convention takes pains, howeveaftempt to preserve the rightshaina fide
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purchasers and third parties who have innocentiyiaed property for value. How successful
its attempt will be will be determined in individuzases arising under national laws.

The Chapter establishes mechanisms for recovepyoplerty through international
cooperation in confiscation, as well as requiringrttries to establish measures for the direct
recovery of property, for example, through civiltsu It requires States to “take such measures
as may be necessary” to permit its courts to ditEtrcompensation be paid by those who have
committed offenses established under the Conveinti@amother State Party that has been
harmed by the offense (Article 53(b)). This prastis while probably narrower than the
provisions of Article 35, clearly raises an addiabspecter of civil liability risks. There aresal
provisions for the return of assets, once confetancluding to their prior legitimate owners.

The possibility that property could be subject s for asset recovery underscores the
need for companies to conduct due diligence whenigng property rights, particularly those
emanating from corrupt regimes, to determine wis&srmay inhere in the acquisition.
Althoughbona fidepurchasers may be protected, it seems unlikelypamies will be able to
shield themselves from acquiring that status biynfaio do due diligence. Rather, it is more
likely they will be charged with any knowledge reaable and appropriate due diligence would
have uncovered. This Chapter thus has far-reachpbcations.

VII.  IMPLEMENTATION ISSUES

Unlike the OECD Convention, which established fribva outset a monitoring
mechanism to ensure adequate implementation andcenfent, and similar provisions of other
anticorruption conventions, the UN Convention doetsprescribe such a mechanism. Rather,
Article 63 establishes a conference of statesgmwhich will meet periodically to facilitate
cooperation, information exchange, and use of méiron produced by other anticorruption
bodies. In addition, Chapter VI provides for teicahassistance and training, as well as
information exchange.

The challenges faced by other international boiesaking their respective monitoring
mechanisms effective suggests that a UN monitariaghanism would have faced even greater
hurdles. Had the UN Convention established sutieehanism from the outset, it seems likely
its potential for effectiveness would have beeneljdjuestioned. On the other hand, experience
to date has shown that some monitoring capacityelier challenged, is essential. It would
therefore be a mistake to simply conclude thattNecannot effectively monitor such a wide-
ranging instrument. The way forward would therefeeem to lie in crafting a mechanism that is
complementary and non-duplicative of the effortetbier organizations that are judged to be
effective. The resource-intensiveness of monitpsnggests that every effort should be given to
streamline monitoring efforts among different imiaional bodies and avoid duplication and
inefficiency. The United Nations should also takeps to promote harmonization in
implementation.
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CONCLUSIONS

The UN Convention provides the basis for a trubbgl anticorruption architecture.
While its effectiveness and impact will depend ational implementation and enforcement, the
international cooperation provisions will provide ismmediate boost to prosecutors seeking to
obtain evidence abroad or the extradition of acdym#sons. Such cooperation provisions are
features of other international anticorruption tiess and their importance has been
demonstrated even in the short history of thossige. The broader the adherence to the UN
Convention in years to come, the more the reactatbnal prosecutors will be enhanced.

The Convention also sets the stage for a potestjalbsion of claims for civil liability,
and for a dramatic increase in the collateral cqneaces of corruption. It provides developing
countries with important new tools to attempt tooeer looted assets.

For private companies, the Convention undersdabeeglobalization of anticorruption

standards and the need to have programs for piemasftcorrupt practices that are likewise
global in scope.
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