THE 2003 UNITED NATIONS

CONVENTION AGAINST CORRUPTION:

CRIMINALISATION

INTRODUCTION

The 2003 United Nations Convention against corampti(“UNCAC”) lays down a

comprehensive and far-reaching framework for timioalisation of corruption.

Where not already provided for in domestic law, tH¢éCAC requires countries to criminalise a
wide range of corrupt acts and transactions. Imesanstances, for example the promising,
offering or giving to a national public official ain undue advantage, countries are obliged to
establish criminal offences; whilst, in others, fotample the solicitation or acceptance by a

foreign public official of an undue advantage, tlaeg required to consider such criminalisation.

The UNCAC goes further than previous internatiomalunter-corruption instruments by
addressing not only bribery, but also trading ifiuence and the concealment and laundering of
the proceeds of corruption. In addition, it seekaddress activities, such as money laundering,

which facilitate corrupt acts.

However, for the purpose of this paper, the disomssvill confine itself principally to the

bribery of national and foreign public officialsder the UNCAC.



1. THE CRIMINALISATION REQUIREMENTS OF THE UNCAC

Article 15

(Bribery of National Public Officials)

Each State Party shall adopt such legislative d@neraneasures as may be necessary to establish

as criminal offences, when committed intentionally:

a) The promise, offering or giving, to a publidiahl, directly or indirectly, of an undue
advantage, for the official himself/herself or dret person or entity, in order that the

official act or refrain from acting in the exercisehis/her official duties.

b) The solicitation or acceptance by a public adficdirectly or indirectly, of an undue
advantage, for the official himself/herself or dret person or entity, in order that the

official act of refrain from acting in the exercisehis/her official duties.

Article 16
(Bribery of Foreign Public Officials and Officials of Public International Organisations)

1. Each State Party shall adopt such legislativkaher measures as may be necessary to
establish as a criminal offence, when committe@ntibnally, the promise, offering or
giving to a foreign public official, or an officiadf a public international organisation,
directly or indirectly, of an undue advantage, fioe official himself/herself or another

person or entity, in order that the official actrefrain from acting in the exercise of his



or her official duties; in order to obtain or retddusiness or other undue advantage in

relation to the conduct of international business.

2. Each State Party shall consider adopting sugisl&ive and other measures as may be
necessary to establish as a criminal offence, whemmitted intentionally, the
solicitation or acceptance by a foreign public @#i or an official of a public
international organisation, directly or indirectlyf an undue advantage, for the official
himself/herself or another person or entity, inesrthat the official act or refrain from

acting in the exercise of his or her official dstie

2. RELEVANT DEFINITIONS
WITHIN THE UNCAC

Article 2

(Use of Terms) for the purposes of this Convention:

“Public Official” shall mean:

i) any person holding a legislative, executive, adstrative or judicial office of a State
Party, whether appointed or elected, whether peemaar temporary, whether paid or
unpaid, irrespective of that person’s seniority;

i) any other person who performs a public funetimcluding for a public agency or public
enterprise, or provides a public service, as ddfinehe domestic law of the State Party
and as applied in the pertinent area of law of 8tate Party;

i) any other person defined as a “public offi€iah the domestic law of a State Party.
However, for the purpose of some specific measomdained in chapter Il of this
Convention, “public official® may mean any persohavperforms a public function or
provides a public service as defined in the dorodatv State Party and as applied in the

pertinent area of law of that State Party;



b)

“Foreign Public Official” shall mean any pemnsdiolding a legislative, executive,
administrative or judicial office of a foreign camy whether appointed or elected; and
any other person exercising a public function féoraign country, including for a public

agency or public enterprise;
“Official of public international organisatibshall mean an international civil servant or

any person who is authorised by such an organrsatio act on behalf of that

organisation.”

ELEMENTS OF THE BRIBERY OFFENCES AND POTENTIAL D IFFICULTIES

The Active Bribery Offence re: National Public @féls

Intentionally

Promising, offering or giving

To a public official

Directly or indirectly

Of an undue advantage

For the official himself or herself or another per&entity

In order that the official act or refrain from awiin the exercise of his/her official duties

The Passive Bribery Offence re: National Publici€fs

Intentionally

Solicitation or acceptance
By a public official
Directly or indirectly

Of an undue advantage

For the official himself or herself or another pmr&entity



* In order that the official act or refrain from agiin the exercise of his/her official duties

Active Bribery re: Foreign Public Officials

Intentionally

Promising offering or giving

To a public official or an official of a public ietnational organisation

Directly or indirectly

Of an undue advantage

For the official himself or herself or another per&entity

In order that the official act or refrain from awiin the exercise of his/her official duties

In order to obtain or retain business or other enadvantage in relation to the conduct of

international business

Passive Bribery re: Foreign Public Officials

* Intentionally

» Solicitation or acceptance

* By a foreign public official or an official of a plic international organisation
» Directly or indirectly

* Of an undue advantage

* For the official himself or herself or another per&entity

* In order that the official act or refrain from axgiin the exercise of his/her official duties

Articles 15 and 16 establish a standard which iseanet by parties in respect of the bribery of
national public officials (Article 15) and the beity of foreign public officials (Article 16).
There is not a requirement to utilise the precesens of the UNCAC in defining the offence
under domestic law, although, as we shall see, tamopof a convention’'s terms in

criminalisation will often ensure that difficultieend potential loopholes are avoided. But, of



course, a party may use various approaches td @lbfigations so long as the end result is

convention compliance.

Whose behaviour is to be criminalised

The natural or legal person who promises etc alnba national public official (Article 15(a))
or to a foreign public official (Article 16(1)), dnthe national public official who solicits or
accepts such a bribe (Article 15(b)). (Althoughthe case of a legal person, subject to the legal
principles of the party, liability may be criminativil or administrative). In addition,
consideration will be given by each party to the@AC to criminalisation of the solicitation or
acceptance of a bribe by a foreign public official.

| shall look at the liability of legal persons atite effect of Article 26 in due course. First,

though, a word on the jurisdictional position apgble to both natural and legal persons.

The UNCAC requires that a party shall have jurisdic over an offence established in
accordance with Articles 15 and 16 where the offeisccommitted within the territory of the
party (Article 42(1)(a)). In accordance with imtational expectations generally, it will be
envisaged that such territorial jurisdiction is @jiva broad interpretation. In addition, a party
may decide to establish a nationality jurisdicti@though not required to do so (Article
42(2)(b)). It may also take jurisdiction when agmm has committed an offence against one of
its nationals or against the State itself; howewesuch circumstance it will have to have regard
to the sovereignty provisions set out in Article 4.

In establishing over whom to extend jurisdiction dffences criminalised in accordance with the
UNCAC, parties must also bear in mind that theyracgired to establish jurisdiction over an
alleged offender when that offender is presentiwithe party’s territory and the party does not
extradite solely on the ground that the offendequiestion is one of its own nationals (Article

42(3)). Parties may also decide to establishdigi®n to meet the situation where the alleged



offender is present within its territory, and it wd not otherwise have territorial or nationality

jurisdiction, but it does not extradite the offendequestion.

Turning to the public official, Article 30(2) oheé UNCAC sets out the following cautionary
words in relation to immunities and privileges etc:

“Each party State Party shall take such measwewnay be necessary to establish or
maintain, in accordance with its legal system aodsttutional principles, an appropriate
balance between any immunities or jurisdictionavifgges accorded to its public officials for
the performance of their functions and the posgpbilwhere necessary, of effectively
investigating, prosecuting and adjudicating offencestablished in accordance with this

Convention”.

As to the definition of the “public official”, th@sdrafting legislation will be well advised to

consider taking on board the definition containethiw Article 2.

In relation to the definition of foreign public @ffal, the preference should be, where possible, to
adopt an autonomous definition which follows thevsions of Article 2 (and which does not
require proof of how the foreign country defines thdividual in question). The aim, after all, is
to cover all the categories of foreign public a#iicenvisaged within the Article 2 definition. It
will be of assistance to have in mind the guidagigen within the Commentary (Comms 12-18)

to the OECD Convention on this point of definition:

) “Public Function” includes any activity in theublic interest, delegated by a
foreign country, such as the performance of a thskgated by it in connection

with public procurement.

i) “Public Agency” is an entity constituted undpublic law to carry out specific

tasks in the public interest.

iii) “Public Enterprise” is an enterprise, regasiieof its legal form, over which a

government or governments, may, directly or indlygcexercise a dominant



influence. [Including the position where a goveamhor governments hold the
majority of the enterprise’s subscribed capitalntoal the majority of votes
attaching to shares issued by the enterprise, orapgoint a majority of the
members of the enterprise’s administrative or marabbody or supervisory
board].

iv) An official of a public enterprise shall be aeed to perform a public function
unless the enterprise operates on a normal comaheasis in the relevant market
(i.e. on a basis which is substantially equivalenthat of a private enterprise,

without preferential subsidiaries or other privibasg.

V) In certain circumstances some persons (e.gtiqadlparty officials in single party
states), not formally designated as public offsiahay, through their de facto
performance of a public function, under the legai@ples of some countries, be

considered to be foreign public officials.

Vi) “Public International Organisation” includes yannternational organisation
formed by states, governments, or other public rivational organisations,
whatever the form of organisation and scope of identce, including, for
example, a region economic integration organisasoich as the European

Communities.

vil)  “Foreign Country” is not limited to states, toucludes any organised foreign area

or entity, such as an autonomous territory or asdp customs territory.

It will be noted that the UNCAC replicates muchtbé OECD Convention terminology in its
definition of ‘(foreign) public official’. In stresing, then, the benefit provided by an autonomous
definition (particularly in relation to the foreidoribery offence), it is worthwhile highlighting
some of the comments on OECD countries as to diefinduring the Phase 2 reviews. In the
UK, for instance, when corruption law was extenae#001 to criminalise the bribery of foreign

public officials (on the basis of nationality jutistion) the legislation added what might be



described as a “foreign” element to existing défms of “agent”,

principal”, “public office”,
“public body”, and “public authorities”. It has,saa result, been queried whether all the
categories set out in the OECD convention as begggired to be covered are in fact provided
for.

In the event that domestic law or practice doesagsobmmodate an autonomous definition, care
must be had to ensure that anyone carrying outbéicpiunction is in fact regarded as being a
public official. Such a result might, for instandee achieved by the insertion of a specific
provision to that effect. One example will be Al 322°"S para 3 of the Swiss Criminal
Code, which provides that “individuals who carryt uiblic functions are deemed to be public

officials”.

Those from other jurisdictions may wish to consiadrether there is any bar in their own

criminal code or criminal legal theory to an autorous interpretation. Certainly some states do
encounter difficulties in addressing the point. r kstance, the newest member of the OECD
Convention and the first country to accede sineeQbnvention’s adoption in 1997, Slovenia,

had this issue raised as a result of its Phasaluaton. Its definition of foreign public offidia

is not autonomous and the nature of the relevamtigions in Slovenian law indicate that to

determine whether a person is a foreign publicciafiit is first necessary to determine whether
the person would conform to the definition of av@ian public official. Such a position does

not, of course, mean in itself there has been adrome non-compliance. For instance, the
Slovenian authorities are of the view that, pendang decision or case law on the point, the
substantive criteria in place for domestic publiicals is sufficiently wide to cover all

conceivable types of foreign public official.

An example of a non-OECD country with a broad aabkonably thorough definition of “foreign
public official” is South Africa. Under section\u))(of the Prevention and Combating of Corrupt
Activities Act 2004, the definition covers all pers “holding a legislative, administrative or
judicial office of a foreign state”. Even this,wever, does not address all issues of the Article 2

definition. In particular, does it in fact covdl aublic officials, whether appointed or elected?

Promise, Offering or Giving




The promise, offering or giving of a bribe must t@minalised. Those legislating should
consider incorporating the three key words theneselwto the bribery offence. In the UK,
Section 1 of the Prevention of Corruption Act 196fers to any person who “... corruptly gives
or agrees to give or offers...” and appears to ctiverequirements of the UNCAC and indeed
those of the OECD Convention. After all, althotighomise” is not specifically mentioned, any
promise must surely involve an offer? Howeverthat UK’'s Phase 1 and 1 bis reviews by the
OECD Bribery Working Group, it was recommended @y amendment to the UK law should
cover the notions of “offering”, “promising” or “ging” specifically. Certainly any
criminalisation which does not include those thmeerds explicitly is liable to subsequent

argument of interpretation, certainly when monitbaad reviewed in an international setting.

The OECD Phase 1 and Phase 2 reviews have higidighe difficulties which some countries
have in creating a substantive offence not onlgiving, but of promising or offering a bribe.
For example, under ltalian law, acceptance of bbby an official is an essential element of the
basic substantive offence of bribery (includingefgn bribery). However, the international
expectation, as we have seen, is broader and @atisi that substantive criminality will reflect
not just giving, but offering or promising even whéhere has been no acceptance. Such
difficulties do not automatically mean conventioonrcompliance (since the criminality might
be reflected by complicity, participation or attengffences), but parties will wish to avoid them
when possible. Real difficulties will arise, hoveeywhen a complicity or attempt offence is the
only one available, e.g. to reflect an offer, ahd tvailable sanctions are much lower and

arguably not dissuasive (see the discussion ortisascbelow).

On the Italian example, the offence of incitemestigazione alla corruzione) will be available
where the public official does not accept an offepromise of a bribe, whilst attempted bribery

will be the appropriate offence where the offepoymise was, in effect, impossible.
The notion of the substantive bribery offence reqgisome sort of meeting of minds between

briber and public official is not one unique tolyta In Luxemburg, for instance, the offence of

bribery traditionally required the prior existenoé a corruption pact concluded before the

10



official performed or abstained from the act in spien. Any steps taken unsuccessfully in order
to create such a “pact” were only capable of prosex as an attempt. Thus, even the giving of
a bribe might not amount to the substantive offendaixemburg has, now, taken steps to
address the problem. A new offence of bribexyost facto has now been introduced (Article
249 of the Luxemburg Criminal Code) and it is nowafence where an unlawful corruption
pact has been concluded after a public official pasformed or abstained from an act.
Therefore, payment of a bribe alone will estabtist bribery offence, even in the absence of a
prior agreement between the parties.

French law displays a similar requirement of a wgtion pact. On the face of it, active bribery
is made out by an offer or a promise, whether tfe#r or promise has been accepted or not.
However, in examining the bribery of a French pailificial, the courts in France adopted the
notion of a corruption pact by demanding evidenta meeting of minds between briber and
recipient. What is required is not proof of a cant, but rather that the briber knows that the
purpose of his proposal is to obtain an act orrarssion and that the bribed party is aware that
he will receive an undue advantage in doing thabamaking that omission. Such a notion is a
case law, rather than a statutory, one. Howeveseems that the existence of a pact can be
established and inferred from a range of evidemteect, circumstantial, and by way of

explanation from the parties involved.

The requirement of a meeting of minds is not unitmecontinental European jurisdictions.
Thus, it was ascertained during the OECD Phase thefRepublic of Korea that an offer,
promise or gift that does not result in the prawisof a benefit to a public official or is not
accepted by the public official (or does not comenis attention) may not constitute the full
offence. In addition, attempts to bribe a foreigablic official are not criminalised.
Domestically, Article 133(1) of the Criminal Act de establish the offence of promising,
delivery or manifesting a will to deliver a bribea domestic public official, but, it appears, even
that is not intended to cover domestic attemptisus] by way of example, an offer not accepted
(or at least not received by the public officiahdaa bribe sent but not received may not amount

to criminal offences.

11



“Directly or Indirectly”

The promise, offering or giving may be direct odinect, with the bribe or the offer of a bribe

made directly to a public official or through antamrmediary. As corruption becomes more
sophisticated and increasingly transnational, e af intermediaries is a reality which needs to
be addressed. The active briber must be crimedlwhen an intermediary is used and,
similarly, for the purposes of Article 15(b), thalgic official who solicits or accepts an undue
advantage through the offices of an intermediargtnalso be brought within the scope of the

(passive) bribery offence.

Whilst the UNCAC used the terms “directly or inditly”, the OECD Convention (in Article 1)
talks of an offer etc “whether directly or througitermediaries”. Problems will arise if the
wording of the offence is couched in terms whichndb reflect explicitly “directly or indirectly”

or “directly or through intermediaries”. In the UKeither the provisions of the 1906 Act, nor
those of the common law offence, expressly referato offer being made through an
intermediary. It might be argued that the UK offes do in fact criminalise bribery through an
intermediary on two bases: first, in relation te tB06 Act, that the provision talks of “gives or
agrees to give or offers any gift or consideratorany agent...”; whilst, in respect of both the
statutory and common law offence, a bribe pasdingugh an intermediary (or indeed an offer
of a bribe) will be caught since, on general ppies, use of an agent (whether innocent or a
knowing accomplice) will not allow the principalfehder to escape criminal liability. Similarly,
in relation to passive bribery, under the 1906 Acty agent who corruptly accepts, or obtains a

gift or consideration etc “from any person” willlfarey to the offence.

Where bribery through an intermediary is not taspecifically provided for within the element
of the offence, those countries in particular whieuire there to be an agreement between the
briber and the official for the substantive offermiebribery run the risk of convention non-
compliance, both in relation to the UNCAC and tHeCQD Convention. It may well be, though,
as in the example of Italy referred to above, #ratoffence of complicity, such as incitement,

can be used. Subject to sufficiency of sanctiois, will be in accordance with the UNCAC.

12



Third Party Beneficiaries:

The undue advantage, whether for the active orymsdfence, may be for the official himself
or for another. Again, as sophistication grows, éldvantage may well not even go through the
hands of the public official, but may go directly the third party (perhaps the spouse or an
associate). Such activity under the UNCAC mustchminalised in relation to active and
passive bribery of national public officials andréiation to the active bribery of foreign public
officials.  Similarly, those parties who put intbeir legislation the passive foreign bribery
offence envisaged at Article 16(2) should also edgslthe same issue. The UK, for its part, does
not explicitly refer to third party beneficiaries the existing statutory offence in its 1906 Act.
However, on the basis that “corruptly acceptingpbtaining for any other person” reflects the
position for passive bribery and that giving oreoiffig to give “to any agent” criminalises for the

purposes of active bribery, the position is addrdsalthough perhaps not ideally so.

Those in the process of criminalising must take iatcount that two scenarios need to be
addressed:

i) The advantage which goes directly to the thiadty beneficiary without passing
through the hands of the public official:

i) The advantage that goes through the handspaftéic official but to, and for the
benefit of, the third party beneficiary.

Given the possible limitations which some partiegjislation has in relation to the substantive

bribery offence when intermediaries are involvedvbien there is no agreement between briber
and bribee, the UNCAC'’s requirements as to paditgm and attempt, as set out in Article 27,

need to be considered:

1) Each State Party shall adopt such legislativé atiher measures as may be

necessary to establish as a criminal offence, cora@ance with its domestic law,
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participation in any capacity such as an accompéioeassistant or instigator in an

offence established in accordance with this Coneant

2) Each State Party may adopt such legislative ethér measures as may be
necessary to establish as a criminal offence, cora@ance with its domestic law,

any attempt to commit an offence established im@@nce with this Convention.

3) Each State Party may adopt such legislative ethér measures as may be
necessary to establish as a criminal offence, cora@ance with its domestic law,

the preparation for an offence established in atarmre with this Convention.

It follows from the above that there is a requiraeméhat participation/secondary party
involvement must be criminalised on the basis atfional equivalence with the criminalisation

of participation in other offences in domestic law.

However, in relation to “attempt” and “preparatiaf’should be noted that the provision is not
mandatory. However, if, for instance, attemptgtablished as a criminal offence, then again it
should be on the basis of functional equivalendé #ie approach to other offences of criminal

attempt in the relevant domestic law.

Undue Advantage

Some jurisdictions may have the difficulty of impigon in using the term “undue” (see the
discussion, below, of the UK’s draft Corruption IBil However, those that do not may wish to
follow the wording of the UNCAC and incorporate tplerase of “undue advantage” into their
legislation. Given the nature of corrupt transawdi it is important that any definition used to
convey the UNCAC meaning encompasses both the meguand non-pecuniary. “Undue”

clearly refers to something to which the recipienhcerned was not entitled. Taking into
account the realities of commerce, the giving, iolotg etc of the intangible and the non-

pecuniary is just the sort or situation which skido¢ covered by any definition.
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Some examples might help: in Bulgaria, the PermleCdescribes the advantage as “a gift or
any other material benefit”. However, followinget@ECD Phase 1 review, that definition was
amended to: “Gift or any other kind of advantagdt.will be seen that the later amendment
made clear that both non-pecuniary and intangibleebts were covered as well as a pecuniary
advantage. In Mexico, meanwhile, the domesticvactiribery offence (Article 222) defines
“money or any other advantage”, whilst, in relattorthe foreign bribery offence, the definition
is “money or any other advantage, whether in assetervices” (Article 222 bis). It would
perhaps be wise to avoid the definition favouredCiyle, that of “an economic advantage”, as
although such a definition will cover perhaps biathgible and intangible pecuniary advantages,
it will not cover non-pecuniary advantage such asviping an admission to a school or

university which the official’s child might not athwise have reached.

“In order that the official act or refrain from act ing in the exercise of his or her official

duties”

The above requirement is that the act of the pulfficial/foreign public official relates to the
performance of his/her official duties. In otheords, the expected act or omission must be in
his/her official capacity. However, it also casriwith it, for common law jurisdictions and for
some others, the notion of intention as to consacple Thus, Section 105C of the Crimes
Amendment Act 2001 in New Zealand applies whererigebis provided with intent “to
influence a foreign public official in respect afyaact or omission by that official in his or her
official capacity (whether or not the act or omissis within the scope)”. In the UK, the present
law has tended to shy away from a thorough disounssf “intent” in relation to the statutory
offence of corruption under the 1906 Act. Ratliee, courts have envisaged an intent in relation
to the giving of the advantage itself and then kerior mental element as to consequence which
is not dishonesty but rather the purposely doinga@rwhich the law forbids (i.e. offering money

for an official to exert influence etc).
Legislators must take care to ensure that the wgrthiey use to reflect “in order that the official

act or refrain from acting” covers all situatiomscluding that of an official being giving money

in order to do something he or she would / wouldhave done anyway.
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Given that the words of the UNCAC, just like to t@ECD Convention, are phrased to
encompass acts which would have been otherwiseepfop the official to do/not do had there

been no offer or giving of a bribe, care must Beetaif legislation is phrased along the lines of
“to induce a breach of the official’s duty”. Thisording, and wording like it, will cause

difficulties in relation to both domestic and fageibribery offences. In relation to the foreign
offence, as Commentary 3 to the OECD Conventionemaltear, an offence defined in those
terms is capable of being convention compliant@gglas it is understood that every public
official has a duty to exercise judgement or disoreimpartially and that the phrase “to induce
etc” was therefore an autonomous definition whiichribt require proof of, for instance, the law
governing duty in the particular official’s countrysimilarly, for domestic bribery cases, such a
wording will cause difficulties unless it is undersd that the breach of the duty is the failure to
exercise an impartial discretion unaffected bygiveng or offering of an advantage etc; after all,
the official may be being bribed to do what he loe svould have done in his/her duty in any

event.

“In order to obtain or retain business or other undue advantage in relation to the conduct

of international business”

Some jurisdictions may choose to limit the forelgibery offence in accordance with the above,;

others may choose to leave the offence boarderopes

This aspect of the wording of Article 16(1) refledhe wording of Article 1 of the OECD

Convention. The phrase “other undue advantagetildhze noted. The requirement is that the
criminalisation must include an advantage suchhascompany which obtains an operating
permit for a factory in circumstances where if digdails to meet the statutory requirements
usually required for such a grant. In short, abteg an advantage to which there is clearly no

entitlement.

Under this section, it is worthy of note that, @lation to this element of the offence (and unlike

the OECD Convention), there is not commentary pamsuo the UNCAC to say that small
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facilitation payments do not constitute paymentsdento obtain or retain business or other
improper advantage. Given that Commentary 9 toQB€D Convention itself recognises the
“corrosive phenomenon” of facilitation paymentse triminalisation process should not include
an exemption for these. However, countries wilevitably consider how, in terms of

enforcement, they should react to small facilitapayments. To assist that discussion, | invite
you to consider the appropriateness or otherwighelUK’s “concession” made to business in
the UK that: it is difficult to envisage circumstas in which a prosecution would take place in

relation to a small facilitation payment made ircamstances of extortion.

Intentionally

Although the requirement of “intentionally” prefaceach of the offences established under
Articles 15 & 16, | have kept discussion of it ifdist. | do that on the basis that aspects of the
mental element have already been covered and hieat will be differences of approach as
between various legal systems in the way that fitw@ally” is reflected in any statute which

brings about criminalisation.

For those with a common law tradition, the estélgics approach to intent in relation to
corruption will have been to reflect an intent aghe giving of the advantage and an intent as to
consequence (i.e. that the official was to do anoacmake an omission as a result of the
advantage being given). In countries such as Nealand and the UK, the two mental element
components which have been used in corruption l&@ga have been “corruptly” and “with
intent”, (i.e., in the case of New Zealand, as nogretd above, the Section 105C offence which is
committed “...with the intent to influence a foreiguablic official...”).

However, an alternative approach to such jurisoiicis reflected within the provisions of the

UK'’s draft Corruption Bill, as discussed below.
Some jurisdictions regard “intentionally”, as cawgr both direct intention and recklessness.

Thus, the Slovenian authorities were able to irtdicduring their Phase 1 review that their

offence of foreign bribery would encompass the calsere a company representative directed
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an intermediary to obtain a contract from a foreggvernment “through any means”, without
expressly directing the intermediary to offer abbri For them, such recklessness would be a

form of intent.
If one was seeking to articulate the minimum indé¢ional standard, | suggest that it would be:
the giving etc of an advantage with the directnhtdat the official would do an act or make an

omission as a result.

The UK's recent experience:

Our own experiences in the UK are perhaps instreati highlighting the problems and pitfalls
that may be faced in criminalisation.

The existing law on corruption is a combination statute and common law and has been
described, not unfairly, as a “patchwork quilthdeed, dissatisfaction with the present position
gave rise to an attempt, in 2003, to rationaligeléiw. Unfortunately, the draft Bill that resulted

has been subject to much criticism: it still rensaéndraft!

The offence of corruption in the UK may be comnuittey either natural or legal persons. The
main statutory offence is to be found in sectioofIThe Prevention of Corruption Act 1906
which covers both private and public sector coinrptand has, at its heart, the breach of the
agent/principal relationship. However, some pubfiicials and office holders (e.g. judges and
members of parliament), not being in an agent/graicrelationship, are outside the statutory
offence, and would fall to be prosecuted eithereurtde common-law offences of either Bribing

a Public Official or that of Misconduct in a Publidfice.

Here, | should pose a question: Does the concepgeht/principal have any part to play as a
basis of a modern law of corruption? In the UK, fivel ourselves in the somewhat strange
position of having no definition of what is meant ttorruptly”. The courts have been quite
good at saying what corruption isn’t (i.e. it doex have to involve an element of dishonesty),

but rather less successful at saying what it ibke UK finds itself in the position where, for the
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most often used corruption offence (section 1 ef1806 Act), such implicit definition as there

is of “corruption” is intertwined with the notiorf the agent/principal relationship.

However the position is not unique to the UK. Aaba, Canada and Ireland each have adopted
an agent/principal approach to some of their oksnof corruption, whilst several countries,
including Germany and Austria, have a concept tfape sector corruption based on breach of
duty (conceptually very similar to agent/principalhdeed breach of duty lies at the heart of the
approach to private sector corruption found in rméional instruments: for example, the
Council of Europe Criminal Law Convention, the Edlnl Action and Framework Decision on
Private Sector Corruption and the UNCAC itself. wéwer, agent/principal is simply one of the
approaches open to legislators. In the UK we iezed with the decision of which avenue was
the best in any rationalisation of the law: shoatte continue with the traditional “generic”
approach, or look to a number of different corraptoffences to reflect different types of corrupt
transactions or relationships? Should one, forfitst time in the UK, seek to formulate a
freestanding definition of “corruption” or shoulth® embrace agent/principal and indeed extend
that notion?

In answering those questions we were faced, aguaisgiction would be, with the difficulty of
how to differentiate a corrupt act from the varidusds of legitimate giving and receiving of
advantages that make up ordinary transactionstbflingsiness and social life.

As a prosecutor, | was satisfied that “advantagéfected the whole range of gifts, rewards and
payments which international conventions would expes to criminalise. |, and those
colleagues at the Home Office responsible for ttadt dBill, were equally of a view that we had
to formulate a test which could be applied by & jur identify an advantage which the UK and

the international community would regard as beimdiaproper” or “undue” one.

In arriving at that, however, the view was takeattthe word “corrupt” could not be used to
gualify the advantage, since no one could be cenfidhat there was a generally understood
meaning which was unequivocal and which could floeeebe safely imported into the definition

of the offence.
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Similarly, our consideration concluded that ther@swo workable definition of “improper” or
“‘undue” as, in English, the general understandihghose words ranges from “incorrect”,
“unsuitable”, “unbecoming”, “unlawful (civil or cminal)”, or “criminal”. In particular, there
was concern that to use either “improper” or “uridméght result in a position where any form
of agreement between the corrupt parties precladedrruption charge (on the premise that
there was then a legal basis for the advantageijch @& position would clearly risk being a

charter for corruption.

By way of example, the following draft provisionem therefore arrived at in respect of the

active bribery offence:

Conferring an advantage: meaning of “corruptly

1) A person (C) who confers an advantage, or offersagrees to confer an

advantage, does so corruptly if —

a) He intends a person (A) to do an act or makeraission in performing

functions as an agent of another person (B) onagyant of public;

b) He believes that if A did the act or made theission it would be
primarily in return for the conferring of the advage (or the advantage

when conferred), whoever obtains it;

2) A person (C) who confers an advantage, or offarsagrees to confer an

advantage, does so corruptly if —
a) He knows or believes that a person (A) has damect or made the

omission in performing functions as an agent oftla@operson (B) or as

an agent for the public;
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b) He knows or believes that a person (A) has dtweact or made the
omission primarily in order to secure that a personfers an advantage

(whoever obtains it);

C) He intends to regard the advantage (or the ddgarnwhen conferred) has

conferred primarily in return for the act or om@si

3) For the purposes of subsection (1), the natlitkecintended act or omission, and
the time it is intended to be done or made, ne¢da@d&nown when the advantage

is conferred or the offer or agreement is made.

It will be seen that, on the face of the abovendtdin taken in isolation, many advantages which

are, in fact, entirely legitimate, caught.

However, there are two main elements to the offeviieh go on to define what is corrupt. The
first, as appears in the extract from the provisisat out above, is the concept of “primarily”.
There is a requirement that the advantage is iettag the primary motivation. For example, if
a salesman from a company gives another companythasing officer a free gift, such as a
pen, of minimal value as a promotional item, théesaan will not believe that it will be
primarily the “gift” of the pen that will influencéhe purchasing officer to do business. It is,
then, the concept of “primarily” that acts as aah® prevent everyday, legitimate transactions
from being corrupt. Contrast, though, the posiifdhe salesman conferred a substantial sum of
money to the purchasing officer. In such circumega the primarily test would, prima facie,
render the payment corrupt. In essence, hospi@lipromotional activity should be secondary

to purpose.

The second element which completes the definitibfcorruption” in the draft Bill is that of
principal’s consent. The consent of the princigal however, only available, for obvious
reasons, to the private sector, not to the publice concept, again, is a much needed restriction
on the definition of corrupt behaviour. A mundameample might be a waiter in a restaurant

who is given a large tip by a customer in the etgdean on the customer’s part that he will be
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given better or particularly attentive service nixte he uses the restaurant. A large tip, in such
circumstances, can clearly be shown to have theerdrof the principal and is therefore not

brought within the definition of corrupt activity.

It has to be said that there are, arguably, coscirat the definition of the corruption offence
contained within the draft Bill falls short of imtetional requirements. The main criticisms

which some might make are as follows:

i) The use of the word “primarily” in relation t@uoferring an advantage, rather than
the definition of “conferring an undwedvantage”. What about the position when
a corrupt payment is made for two equal reasons, @nwhich is corrupt?
Primarily suggests the need for an overriding reas@ne has to ask would the

qualifying word “substantially” have been a bettbpice?

i) There is no autonomous definition of “publidiofal” or “foreign public official”.

iii) The absence of an explicit offence of tradingnfluence (required by the Council

of Europe Criminal Law Convention).

iv) The absence of an explicit offence of bribefyadoreign public official (see the
OECD Convention).

However, equally, it might be said that by definimgrruption in terms of so-called
“transactional” activity, in other words the confag of an advantage in return for a gain, the
draft bill is reflecting simply an approach whichnamber of jurisdictions have adopted and
which, in the views of many, is a method of apploadich is capable of fulfilling obligations

under international conventions.

Over and above these concerns, the Joint Parliamye@bmmittee had a more basic worry: that

the structure of the proposed new criminalisatias wnwieldy and would be difficult for the
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public to understand. Consequently, the Joint Cataenproposed a different model. They

concluded that the essence of corruption couldetieibexpressed as follows.

“A person acts corruptly if he gives, offers or @gg to give, an improper advantage with

the intention of influencing the recipient in therfprmance of his duties or functions;

A person acts corruptly if he receives, asks foragrees to receive, an improper
advantage with the intention that it will influenkin in the performance of his duties or

functions.”

Is the above an attractive and workable formul&tioft retains a transactional approach, but
departs from the agent/principal or breach of tngstcept. Some would certainly argue that an
offence drafted in this way will be capable of empassing a much wider field of activity,
including, for instance, within the private sectooyruption by business chiefs and the receiving
of bribes which have indeed been sanctioned byagent/principal. On the face of it, it also

seems to have the attraction of making the debmiaf corruption less complex.

Each jurisdiction considering such an approachtbask it self whether corruption ought to be
confined, as an offence, to the activity which ssentially the subversion of loyalty to a
principal, whether the latter happens to be thdipwb an individual, such as an employer. One
is forced to ask the question “what is corruption®’the essence of corrupt activity “cheating”
on the person or the entity whom you should be gsafeding or is it the wider notion of

criminalising those activities within business, coarce and government which are morally
reprehensible to the extent that they should baicdlised, but are not presently capable of

being reflected by other existing offences?

| am conscious that this is a question which pasthpys beyond the topic of bribery of public

officials, but it is of relevance if, for instance generic offence covering both public and private
corruption is being considered. To take one exampbsed as a question by the Joint
Parliamentary Committee in the UK: what of the &fton where the owner of one business gives

money to the owner of another in order to induae hot to tender for a particular contract?
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Should that be corruption or should that be reflédty an anti competition offence (such as the
criminal offence of bid rigging under the Enterpridct of 2002 in the UK, which would be

applicable in this example)?

Does the Joint Committee’s proposal cause subsgeaptbblems of definition, however? Some
of my concerns will be obvious: the use of the wbongproper” for instance. Others may not be
quite so apparent: what of bribes through an ingeliary in order to influence someone else to
do something? That will not be covered here. lifibe was given to the wife of a public official
in order to influence her husband to give a comtran this definition it would be neither
possible to prosecute the wife as the recipienthefbribe, nor her husband for awarding the
contract! Further, one would have to prove that tlcipient receives, asks for, or agrees to
receive the advantage with the intentibwat it would influence him in the performanceha$

duties or functions. Such a construction will leavopen to a recipient to claim that he received
the advantage, but that he did not intend it ttuerfce him in any way and is therefore not guilty
of the offence. Such a result is obviously unddde and falls short of international

expectations.

Defences

Article 30(9)
“Nothing contained in this Convention shall afféoe principle that the description of the
offences established in accordance with this Caoimenand of the applicable legal
defences or other legal principles controlling thefulness of conduct is reserved for
domestic law of a State Party and that such offesball be prosecuted and punished in

accordance with that law.”

[There are of course general defences which a dafégrmay rely on when facing an
allegation of domestic or foreign bribery. Thesaymelate to defences which go to state
of mind or to showing that money only changed haretsause of blackmail, not because
of bribery. These answers to charges have, ofseoarproper place and do not offend
against the UNCAC.]
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However, what is capable of undermining the throktboth the UNCAC and the OECD
Convention is any defence which strikes at the enstthddressed in Commentary 7 to the OECD
Convention, namely: “it is also an offence irredpecof, inter alia, the value of the advantage,
its results, perceptions of local custom, the totee of such payments by local authorities, or the
alleged necessity of the payment in order to obtainretain business or other improper

advantage”.

A striking example of a defence which risks undeimy the UNCAC, both in relation to
domestic and foreign bribery, is that of concussiam Italian law. Under the Italian criminal
provisions, an individual is not guilty of bribeifya public official abuses his functions or power
and obliges or induces that individual to undulyegor promise money or other assets either to
the official or to a third party. Instead, theioiil himself is guilty of concussione (Article 317

of the Criminal Code), whilst the payer is regardsd victim and potential witness.

One can, of course, see the rationale in domeasiescfor such a provision. If one is trying to
eradicate corrupt officials, then the prospect @hf able to call as a witness the payer who is,
indeed, in many senses a victim, will be an ativaaine. However, as corruption moves into an
increasingly sophisticated context, the defenceooicussione, with its threshold set much lower
than duress or extortion as many jurisdictions wiltlerstand those phrases, becomes somewhat

concerning.

The concept of concussione is further complicatgdhe notion of concussione ambientale,
which was developed by Italian jurisprudence in 1880s. This form of concussione occurs
when an individual is in a place or an environmehich leads him to believe that he must
provide a public official with an advantage, eitb@m@void harm or to obtain something to which
he is entitled. Compelled by the environmentlfitaed without any express demands from the
official, the individual then obliges. It seemstln such circumstances the defence is capable of

being run and of succeeding even when there i®ihatation by an official.
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For the domestic offence, it is problematic, but the foreign bribery offence it appears

manifestly to run contrary to Commentary 7. lergirely acceptable for a court to weigh in the
balance the pressure the persuasion exerted bffieial@ver the active briber and there may be
circumstances where the sanction against the bsibeuld be reduced accordingly; however the
extinguishing of criminal liability at such a lowreshold is, if adopted, capable of undermining

the very process of criminalisation.

However, the Italian example is not an isolated. orféor instance, Chile has a defence of
“necessity” which seems capable of being drawn lyjdehilst Bulgaria has a defence of

blackmail, the extent of which seems, at presemtertain.

In relation to the Bulgarian example, pursuant tticke 306 of the Bulgarian Penal Code a
person who is given a bribe shall not be punishée ihas been blackmailed by the official and
if he has informed the authorities without delayl aoluntarily. It has to be accepted that the
latter element has a limiting effect on the ambithe defence. However, given that the crime of
blackmail proper would mean that no offence of &énjbhad been committed (since the attempt
to bribe would not be present) one has to questwether the notion of “blackmail” as

envisaged by Article 306 is wide and presents #&meesdifficulties as concussione.

There will be occasions when cooperating defengamgrams etc are valuable, particularly in
relation to the detection and prosecution of doiodsibery. However, care must be taken in

relation to providing an absolute defence to theke voluntarily come forward.

By way of example, the Slovenia bribery offencetaored in Article 268 is such that, in the
event that the public official solicited the briltkbe briber can escape conviction if he reports the
act to the Slovenian authorities. Domestically @aingument for “effective regret” is a powerful
one; very often the mischief to the confrontechest tof the passive bribery offence committed by
an official. However, in relation to the foreigmilliery setting such policy considerations lose
their force. It may well be that the passive patthg public official, will never in fact be brough
before a court. In addition, in relation to theeign bribery offence, it must be remembered that

such a defence is not within the contemplation icke 1 of the OECD Convention.
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4. Liability of Legal Persons

Article 26

1) Each State Party shall adopt such measures gsbenanecessary, consistent with its
principles, as to establish the liability of legarsons for participation in the offences

established in accordance with this Convention.

2) Subject to the legal principles of the StatetyRdhe liability of the legal persons may be

criminal, civil or administrative.

3) Such liability shall be without prejudice to thaminal liability of the natural persons

who have committed the offences.

4) Each State Party shall, in particular, ensueg kbgal persons held liable in accordance
with this Article are subject to effect, proportada and dissuasive criminal or non-

criminal sanctions, including monetary sanctions.

The issue of liability of the legal person is aaal, and yet vexed one. In all jurisdictions, the
criminal law evolved as the response of societytaedstate to the actions of individuals. In the
modern world, and in relation to corruption casesyever, it is very often the legal person, the
corporation, which drives, and benefits from, cptractivity. No anti-corruption strategy will
succeed unless the enforcement component makeisiprofor the liability of legal persons.

Article 26, as one would expect from an internaianstrument in this regard, does not seek to

get parties to change the whole basis of their dtim&aws, but rather requires them to establish

liability for corruption on the basis of a functanequivalence with the approach in existing
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domestic law. However, that principle of functibrauivalence only applies where a State
already has criminal, civil or administrative liityi for legal person. To be compliant with the

UNCAC, one of the three forms of liability must inéroduced.

The approach to criminalisation will depend on mtirat one factor: the type of legal system
involved (common law jurisdictions displaying afdience approach to those countries with a
Roman law or Napoleonic code background), and yipe f jurisdiction being claimed in

relation to corruption offences themselves (baenibanationality or territorial basis).

What activities does one want to criminalise?

) Promising, offering or giving a bribe by a coamy.

i) Directing, or authorising by parent companyaobribe to be paid by a domestic
subsidiary.

i) Directing, or authorising by a company thathbaibe be paid by a foreign
subsidiary. (What is the responsibility of a pareompany for the activities of a

subsidiary? Subject to a due diligence test?)

It will be seen from the above that any questiomhefliability of the legal person also involves
consideration of many of the issues we have toudmedlready: Jurisdiction, complicity and

participation, and responsibility for the acts ofagent.

It is perhaps instructive to examine some of the/sven countries have addressed criminal

liability.

| turn first to consider the common law model, tfiny focusing on the UK and then on Canada.
None of the corruption offences in UK law expresshgntion liability for legal persons.

However, mention of the word “person” in legislatics construed (by the Interpretation Act
1978) as including not only natural persons but ala body of persons corporate or
unincorporated”. An unincorporated body, such asust, is capable of committing a criminal

offence in the UK, but it is particularly difficuto prosecute such an entity. In essence, it must
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be proved that each person who is party to, ormimee of, the unincorporated body is guilty of
the criminal offence. In relation to bribery ofaeign official, however, it should be noted that

the changes made by the 2001 Act, referred to @usly, do not apply to unincorporated bodies.

Of more importance to the present discussion ispthgtion with corporations. The difficulty
faced by the UK, which other jurisdictions would well to avoid, is the difficulty in attributing
criminal acts to a legal person at common law. Thacept of criminal liability for a
corporation grew up in the nineteenth century wheh,course, when it was relatively
straightforward to identify who in fact ran a comga Unfortunately, with a few additional
glosses and in the interim, the nineteenth cerksiremains the one still in place today. In the
UK, where an offence involves a mental element sagcimtent, a finding of liability in relation
to a legal person depends on identifying someoree ¢orporation with an appropriate level of
authority who can be said to possess the stateraf of the corporation: in other words, “the so
called “directing” or “controlling” mind. The traibnal test of who was the controlling mind,
was the so-called ‘identification theory’. Thatnked on the basis that certain officers within a
corporation are the embodiment of it when it aotshe course of its business. The acts and
states of mind of such company officers are deetodik those of the company. The leading
case if that of Tesco Supermarkets Limited v Na#tfd972] AC 153 which restricts such

liability to the acts of “the board of directoreetmanaging director, and perhaps other superior
managers of the company who carry out functionsnahagement, and speak and act as the
company”. Thus, on the basis of this test, onelsi¢ée consider, inter alia, the constitution of the
company, its memorandum or articles of associatiomactions of directors in general meetings

etc and the extent, if any, of delegation.

However, a more recent attribution test, and peslmap®e more akin to the realities of corporate
life, is that of the Privy Council case of Meridi&lobal Funds Management Asia Limited v
Securities Commissiofi995] 2 AC 500. There it was held that the ®wbuld depend on the

purpose of the provisions that create the relewdf@nce rather than simply a search for a

directing mind. It envisaged a boarder test, omgclv sought to identify the purpose of the
offence. But, the Meridiarcase related to securities law disclosure not nmec in the

conventional sense; what impact does it therefaxe lon the wider issue of attribution?
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Whichever of the above two tests is preferredthaitional common law stance does not permit
the creation of a corporate intent by aggregathe states of mind of more than one person
within the company. Even on the Meridigest, one individual has to be the company for the
purpose of the mental element. In essence, tineral liability of a legal person depends on

proving both the culpable act/omission and the irequmental element by a single person within

the company, even though a criminal convictionhat particular individual is not a prerequisite.

The traditional common law approach to liabilityeates another difficulty in relation to

anticorruption enforcement: in the event of a wphalned foreign subsidiary of a UK parent
company paying a bribe, the parent company wilcairse, only be liable if it can be shown to
have directed or authorised the bribe. Moreovarth@ principle of attribution just discussed,
any such direction or authorisation will have to sfeown to have been carried out by the

controlling or directing mind.

Canada, in contrast to the UK, has already takgrsl&ive steps to move away from, the
tradition ‘identification theory’. Previously, Cada had been subject to the same restrictions
described above. The Supreme Court of CanadaafaSanadian Dreg and Dock Co v The
Queen[1985] 1 SCR 662, had formulated attribution tcoapany on the basis of the “directing

mind” or “ego” of the corporation. The court inathcase had provided that the “directing mind”
could be located in the board of directors, the agarg director, the superintendent, the manager
or anyone else to whom the board of directors letesgdted the governing executive authority of

the corporation.

However in 2002, the Government of Canada acceptetindings of a Standing Committee and
decided to introduce legislation on legal liabilityhat initiative is now reflected in Bill C 45na
Act to amend the Criminal Code (Criminal Liability Organisations), which came into force on
March 3£'2004. It established new rules for attributingtganisations, including corporations,
criminal liability. In essence, it criminalises time basis that: when a senior person with policy
or operational authority commits an offence perfignar has the necessary intent and directs

the affairs of the corporation in order that lowerel employees carry out the illegal act, or fails
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to take action to stop criminal conduct of which dreshe is aware or wilfully blind, then

criminal liability will be attributed to the corpation.

Canada is not the only OECD country to have soagivorkable reformulation of the test of
attribution. New Zealand has also moved away ftbe strict identification theory generally

understood.

In New Zealand, although criminal responsibilityaftorporation still depends upon assigning
responsibility on the basis of a culpable act ahthe requisite state of mind of a representative
of the corporation, the position of that represeviadoes not have be to that of a “directing
mind”. Rather, the test is whether the directoreanployee of the corporation had actual
authority within it in relation to the area of tlaleged conduct. In essence, does the natural
person in question have real control on behalheflegal person, over the activities which relate
to the alleged offence? (For the avoidance of tale position in New Zealand remains the
common law one that the conviction of the natueakpn is not needed as a pre-condition to the

prosecution of the legal person).

Those wrestling with trying to create a test ofiltition might do well to consider alternative
approaches. One might, for instance, ask whetberedtic law allows for what is essentially
criminal vicarious liability to be created. Suah approach best describes the liability of legal

persons in the USA.
There, a company is criminally liable for the acfsits directors, officials or employees,

whenever they act within the scope of their dutsesl for the benefit of the company.

Importantly, these elements are interpreted brosallthe extent that an argument cannot be
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advanced on behalf of a company that the act ohgigr authorising a bribe is itself outside the

scope of duties when the company is the benefiahtige unlawful conduct.

In a real sense, indeed, the basis for legal pdrabitity in the USA is almost strict, since there
is no requirement for any imputed “mental elemédnt’the “mind” of the company. Thus it is
irrelevant whether the conduct has been alloweddaned, or even condemned(!) by the

management at a particular level.

The liability described is applicable not just tontestic bribery and offences under the Foreign
Corrupt Practices Act 1977, but generally. In tielato preventive measures, however, the
advantage of this approach is obvious: companidisr@act to the legal threat by introducing

stringent due diligence practices.

In relation to foreign bribery, it should be notd#tht the Foreign Corrupt Practices Act 1977
takes the principle further, and also imposes crahiliability on legal persons for foreign

bribery committed by third parties acting as agertgain, due diligence safeguards result.

The Republic of Korea has adopted a similar approaeating what is in essence a vicarious
liability. Article 4 of the FBPA provides:

“In the event that a representative, agent, emglayeother individual working for a
legal person has committed the offence as senoditticle 3.1 in relation to its business,
the legal person shall also be subject to a finefo 1 billion won in addition to the
imposition of sanctions on the actual performer..thé legal person has paid due
attention or exercise proper supervision to pretfemtoffence against this act, it shall not

be subject to the above sanctions.”

The above provision does, however, beg the questioto what amounts to due attention or
proper supervision? In addition, it is on the acef unclear whether the natural person has to be
prosecuted and/or convicted for the legal persobetdiable. However, at the OECD Phase 2

review, the lead examiners were informed that @aenal person who is the perpetrator must be
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identified but, if he is not proceeded against, ¢bart is able to make a finding of fact that he
bribed a foreign public official. However, in tlevent that the natural person is proceeded
against under the Act, then the legal person mdy ba found guilty if the natural person
perpetrator is himself convicted and sanctioned.

Some jurisdictions have chosen to criminalise anliasis of an imputed or deemed liability,

rather than on the basis that the legal persoli itas committed the offence.

Thus, since 1994, the Criminal Code in France Hagved a judge, in respect of active bribery
as well as other prescribed offences, to assignical responsibility to legal persons. At the

same time the French provision does not preclug@tbsecution of a natural person or persons.

From the OECD Phase 2 evaluation of France and fepaorts to the Foreign Bribery Group by

French colleagues, | have tried to glean someeutiderlying principles in relation to France’s

approach:

i) A delegation or sub-delegation of power to anplyee or subordinate is
sufficient for the employee or subordinate to leated as a representative of the
legal person for the purposes of criminal liabilfguery, also, whether de facto
delegation will suffice?).

i) “Legal Person” includes not only commercial qoamies but also not for profit

entities such as trade associations and also plalwidegal persons such as local
authorities, semi-public companies and public togbns.

iii) A legal person might be able to avoid the irtgdion of criminal liability by
allowing itself to be taken over.

iv) The bribe has to be on behalf of the legabper What, therefore, of the position

when, for instance, a legal person has an integpoéity of refusing to offer
bribes?
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Vi)

If an employee or insubordinate does not hawtelagated authority, it seems
uncertain whether there is still a basis for ligail for instance, would an
employee have to have acted on the orders, or thghauthorisation of, a
company representative? Alternatively, will knodde of the bribe of someone

with delegated authority in that particular areasb#icient?

A natural person will have committed the bripeoffence. He/she will be
identified.

Some of the examples above highlight central diffies in attribution: does one look to the post

actually held by the person? Is a de facto managefanction sufficient? Is the key the nature

of the function exercise by the natural personn@lwith any delegated authority) regardless of

the de jure or de facto management post held?

Some further assistance is provided by the follgwin

In Finland, criminal liability of legal personsas introduced in 1995, and
required that a person belonging to the managemaunst have been an
accomplice or allowed, authorised or directed thenae. However, following an
amendment to the Penal Code in 2001, liability estended to include a natural
person exercising a de facto management functigardéess of whether that

natural person was formally a part of the manageémen

Norway introduced criminal liability for leggbersons in 1991. However, it is
governed by a special set of discretionary criter&ection 48a(1) of the Penal
Code provides that when a penal provision is cesttad by a person who has
acted on behalf of an enterprise, the enterprisg lmediable to a penalty: “This
applies even if no individual person may be purdsfa the contravention.”

Here, the Penal Code goes on to provide that threl Ymterprises” includes “a
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company, society or other association, one-manrgnge, foundation, and state

or public activity”.

In deciding whether the legal person will be liatdea penalty, the court will consider:

a. the preventive effect of the penalty,

b. the seriousness of the offence,

c. whether the enterprise could have prevented thenoff by guidelines,
instruction, training or control,

d. whether the offence had been committed in ordgsrémnote the interest of the
enterprise,

e. whether the enterprise has obtained an advantatelmffence,

f. the economic capacity of the enterprise and

g. whether any penalty has been imposed on an indiVjolerson.

In principle, Norwegian law does on require theolement of a leading person within the

company or enterprise; thus liability may be triggkby the acts of a single employee who is
not part of the management structure. However,adribe discretionary criteria is whether the
enterprise could have prevented the offence byeajuigs, training, control etc. Depending on
the weight a particular court gives to that craeri the level within the company where the
employee who has, for instance, paid the bribe begome of some importance and may, in
fact, become a determining factor.

Finally, and although outside the strict scope &freminalisation’, it must be remembered that

some countries (for example, Germany and Italy) ehawtroduced/retained administrative

liability.

In Germany, under the Administrative Offences Acfine may be imposed on the legal person
in the course of criminal proceedings against teinal person. However, if a natural person is
not prosecuted because he cannot be identifiedasrdied, it is then possible to sanction the
legal person in separate proceedings. The liabditythe legal person is regarded as an

“incidental consequence” (see OECD Phase Il regu80) of an offence committed by the
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natural person, and it appears that it is, in faety unusual to proceed against the legal person

where the natural person has not been proceedatsaga

Similarly, in Italy, the theory of administrativeability is that it is attributed to a legal persfamn

certain criminal offences (including bribery) contrad by the natural person (Decree 231/2001).

The Italian decree imposes liability on the legaison for offences committed by two categories
of natural person: (i) those in senior positionsd &ii) those subject to the management or

control of those in (i).

A person is in a senior position if he/she caraesactivities of representation, administration or

management of the corporate body or one of itsraummus units.
However, the legal person is liable only for offeac“committed in its interest and its
advantage”. It will not be liable where the natupgrson acted exclusively in his/her own

interests or for a third party (including a subargh).

THE REGIME OF SANCTIONS

Article 30

(Prosecution, Adjudication and Sanctions)

1. Each State Party shall make the commission afff@mce established in accordance with

this Convention liable to sanctions which take iatoount the gravity of that offence.

2. Each State Party shall take such measures abenagcessary to establish or maintain, in
accordance with its legal system and constitutigeraiciples, an appropriate balance
between any immunities or jurisdictional privilege=corded to its public officials for the
performance of their functions and the possibilityhere necessary, of effectively
investigating, prosecuting and adjudicating offenestablished in accordance with this

Convention.
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Each State Party shall endeavour to ensureathatliscretionary legal powers under this
domestic law in relation to the prosecution of pess for offences established in
accordance with this Convention are exercised taimiae the effectiveness of law
enforcement measures in respect of those offermuésvith due regard to the need to

deter the commission of such offences.

In the case of offences established in accomlanth this Convention, each state party
shall take appropriate measures, in accordanceitsittomestic law and with due regard
to the rights of the defence, to seek to ensuralitions imposed in connection with
decisions on release pending trial or appeal takEnconsideration the need to ensure
the presence of the defendant in subsequent ctiioeeedings.

Each State Party shall take into account theitgraf the offences concerned when
considering the eventuality of early release orolgarof person convicted of such
offences.

Each State Party, to the extent consistent thiéghfundamental principles of its legal
system, shall consider establishing proceduresugfiravhich a public official accused of
an offence established in accordance with this €otien may, where appropriate, be
removed, suspended or reassigned by the appromdterity, bearing in mind the

respect for the principle of the presumption ofdoence.

When warranted by the gravity of the offenceshe8tate Party, to the extent consistent
with the fundamental principles of its legal syssenshall consider establishing
procedures for the disqualification, by court orderany other appropriate means, for a
period of time for determined by its domestic laof, person convicted of offences

established in accordance with this Convention from

a) Holding public office; and
b) Holding office in an enterprise owned in whoten part by the State.
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8. Paragraph 1 of this article shall be withoutjymtize to the exercise of disciplinary

powers by the competent authorities against cenvants.

9. Nothing contained in this Convention shall affde principle of the description of the

offences established in accordance with this Caoimenand of the applicable legal

defences or other legal principles controlling ln&fulness of conduct is reserved for the

domestic law of the State Party and as such offesbell be prosecuted and punished in

accordance with that law.

10. State Parties shall endeavour to promote th@eggation into society of persons

convicted of offences established in accordanck this Convention.

What level of sanctions are we looking for?

Vi)

viii)

Effective

Proportionate

Dissuasive

In the case of natural persons, to have ablElanprisonment such that effective
mutual legal assistance and extradition will nothyvearted.

In relation to legal persons, non-criminal d#ts to include monetary sanctions.
A bribe (or value equivalent to), the proceedf the bribery (or property

corresponding) to be subject to seizure/confispaio that comparable monetary
sanctions are available.

Imposition of additional administrative saiwts (e.g. disqualification from

tendering etc).

Should the proceeds of bribery include theffis or other benefits derived by the

briber from a transaction or from any other inp@oadvantage obtained or

retained through bribery? If so, is there anytf?
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There is no one level of sanctions for either rator legal persons which is “right”. Rather,
having regard to Articles 26 and 30, each party teastrike a balance between meeting

international expectations and reflecting domdsaticand its practice.

CRIMINALISATION OF OTHER OFFENCES UNDER THE UNCAC

Article 17

(Embezzlement, misappropriation etc of property bya public official)

Each State Party shall adopt such legislative ahdraneasures as necessary to establish as
criminal offences, when committed intentionallye tambezzlement, misappropriation or other
diversion by a public official for his or her benedr for the benefit of another person or entity,
of any property, public or private funds or seaast or any other thing of value entrusted to the

public official by virtue of his/her position.

Elements of the Article 17 offence:

Intentionally;

» Embezzling, misappropriating or diverting;

* By a public official;

» For his or her benefit or for the benefit of anotherson or entity;

* Any property, public or private funds or securities any other thing of value

entrusted to the public official by virtue of hisftposition.

Article 18
(Trading in influence)
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Each State Parties shall considetopting such legislative and other measures ag lmea

necessary to establish as criminal offences, wbhemdtted intentionally:

a) The promise, offering or giving to a public oféil or any other person, directly or
indirectly, of an undue advantage in order thatghblic official or person abuse
his or her real or supposed influence with a view dbtaining from an
administration or public authority of the State tlesr an undue advantage for the
original instigator of the act or for any other qan;

b) The solicitation or acceptance by a public ddfior any other person , directly or
indirectly, of an undue advantage for him/herselanother person in order that
the public official or person abuse his or her @akupposed influence with a
view to obtaining from an administration or pubdiathority of the State Parties

an undue advantage.

Elements of the Article 18 offences:

a)
* Intentionally;
* Promising, offering or giving;
* To a public official or any other person;
» Directly or indirectly;
« Of an undue advantage;
* In order that the public official or the person abthis/her real of supposed
influence;
* With a view to obtaining from an administration public authority of the
State Party an undue advantage;
» For the original instigator of the act or for arther person.
b)

* Intentionally;

» Solicitation or acceptance;
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* By a public official or any other person;

» Directly or indirectly;

« Of an undue advantage;

» For him/herself or for another person;

* In order that the public official or the person abulhis/her real or supposed
influence;

* With a view to obtaining form an administration public authority of the

State Party an undue advantage.

Article 19

(Abuse of functions)

Each State Parties shall considmtopting such legislative and other measures ag lbea

necessary to establish as criminal offences, whemnatted intentionally the abuse of
functions, or position, that is, the performanceooffailure to perform an act, in violation of
laws, by a public official in the discharge of lmisher functions for the purpose of obtaining an

undue advantage for him/herself or for anothes@eor entity.

Elements of the Article 19 offence:

* Intentionally;

* Abusive of functions or position;

* Inviolation of laws;

* By a public official;

* Inthe discharge of his/her functions;

* For the purpose of obtaining undue advantage;

» For him/herself or another person or entity.

Article 20

(lllicit enrichment)
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Subject to its constitution and the fundamentah@ples of its legal system, each State Party
shall considendopting such legislative and other measures gsbmaecessary to establish as a
criminal offence, when committed intentionallyjait enrichment; that is, a significant increase
in the assets of a public official that he or sharmot reasonably explain in relation to his/her

lawful income.

The remaining offences which are to be consideredrf criminalisation should also be

noted:

Article 21

(Bribery in the private sector)

Article 22

(Embezzlement of property in the private sector)

MISCELLANEOUS CONSIDERATIONS

Statute of Limitations:

Some countries impose a limitation on the time Hrainvestigation may take and on the time

during which a case may be brought to court.

By their nature, investigations into, and proseangiof, corruption may take a protracted time

(especially if, for example, MLA requests have torbade and executed).

An adequate time period must be allowed for boghitivestigative and prosecutorial stages.

Prosecutorial Discretion:
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Prosecutors in many countries enjoy a discreti@at Bf that discretion may include a public
interest test as to whether a case should be preskcin relation to foreign bribery, in

particular, prosecutors should not be influencedhia by considerations of national economic
interest, the potential effect upon relations vatiother state, or the identity of the natural or

legal person(s) involved.

THE ANTI-MONEY LAUNDERING PROVISIONS

UNCAC addresses money laundering in the followiraysv

» It criminalises the concealment and launderindhefgroceeds of corruption;

» It addresses money laundering as an offence cosunittsupport of corrupt acts;

* In relation to international co-operation, it re@s countries to undertake measures
which will support the tracing, freezing, seizunedaconfiscation of the proceeds of

corruption.

In considering the treatment of money launderinthiiUNCAC, it should be remembered that

the Preamble states that asset recovery is “a medtl principle of the convention...”.

The criminalisation of the laundering of the prad®®f corruption is dealt with in Article 23,
which sets out a mandatory requirement. It pravidhat State Parties shall, in accordance with

fundamental principles of domestic law, criminalise

* The conversion or transfer of property known taheeproceeds of crime (where there is
an ulterior purpose, e.g. concealment, disguisiieg erigin etc);

« The concealment or disguise of the true nature soljrce, location, disposition,
movement or ownership of property, knowing thathspecoperties are the proceeds of
crime.

* The acquisition, possession or use of propertywkng, at the time of receipt, that such

property is the proceeds of crime;
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» Participation in, association with or conspiracy dommit, attempts to commit, and
aiding, abetting, facilitating and counselling thbemmission of any of the offences

established in accordance with Article 23.

The Article goes on to provide that the above miovis should be applied to the widest range of

predicate offences.

The offence of “Concealment” is dealt with speafig in Article 24 which provides that State
Parties shall consider adopting such legislativd ather measures as may be necessary to
criminalise the intentional concealment or contshuetention of property, when such property is
known to be the result of any of the criminal offea established in accordance with the
UNCAC.

UNCAC goes further, however; in particular it adthes a wide range of measures aimed at

preventing money laundering activity. In particuiaprovides that State Parties shall:

Institute a comprehensive domestic regulatory ampevisory regime for banks and non-
bank institutions (including both natural and legalsons that provide both formal and
informal services for the transition of money atcprder to deter and detect all forms of
money laundering.

* Ensure that administrative, regulatory, law enfareat and other authorities dedicated to
combating money laundering have the ability to perate and exchange information at
the national and international levels, and thatdstablishment of a financial intelligence
unit to serve as a national centre is considered.

» Consider implementing feasible measures to detegttraonitor the movement of cash
and appropriate negotiable instruments across brde

» Consider implementing appropriate and feasible oreagequiring financial institutions

to include on forms for electronic transfer of fgnaccurate and meaningful information

on the originator and the maintaining of such infation through the payment chain.
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» Establish a domestic regulatory and supervisorintegto use as a guideline the relevant
initiatives of regional, inter-regional and multéaal organisations against money
laundering.

 To endeavour to develop and promote global, redgisob-regional and bilateral co-
operation among judicial, law enforcement and faialnregulatory authorities in order to
combat money laundering.

* Recognising the importance of restraint and coafiea to money laundering provisions,
UNCAC sets out (at Article 31) a number of measuinech need to be taken. If provides

that State Parties shall take such measures abenagcessary to enable confiscation of:
o Proceeds of crime (and property corresponding th suoceeds) from offences
established in accordance with the UNCAC;
o Property, equipment etc used/to be used in suemnoék;

UNCAC also provides that State Parties shall:

* Take measures to ensure that identification, tgpdireezing or seizure of proceeds of
crime/property corresponding to such proceedsHergurpose of confiscation can take

place.

INTERNATIONAL CO-OPERATION

UNCAC addresses international co-operation in,r@sséy, four ways:

* Mutual legal assistance;
* International confiscation/forfeiture co-operation;
* Miscellaneous aspects of international co-operation

« Extradition.

Mutual Legal Assistance
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Article 46 provides that State Parties are requitedprovide MLA to one another in
investigations, prosecutions or judicial proceedingcluding the taking of evidence, executing
searches or seizures, providing information, evidertems and expert evaluations. MLA shall

also be provided in relation to the identifyinggdrzing and recovering of the proceeds of crime.
Consistent with internationals instruments, UNCA@aurages the widest possible assistance
between State Parties, with the understanding filatnstance, dual criminality requirements be

construed broadly.

International Forfeiture Co-operation etc

In addition to Article 31 (Freezing, seizing eteferred to above), UNCAC makes detailed

provision for the recovery of property/repatriatioinassets.

Article 53 (Measures for direct recovery of proggprovides that:

* Each State Party shall, in accordance with domésii¢c takes such measures as may be
necessary to permit another party to initiate @eifion in its courts to establish title to or
ownership of property acquired through the commorssof an offence established in
accordance with this Convention;

» [Each State Party shall, in accordance with its diméaw, take such measures as may
be necessary to permit its courts to order those idve committed offences established
in accordance with the Convention to pay compeosair damages to another party that
has been harmed by such offences;

» Each State Party shall, in accordance with its ddiméaw, take such measures as may
be necessary to permit its courts or competentoaitits, when having to decide on
confiscation, to recognise another State Partiasnchs a legitimate owner of property
acquired through the commission of an offence d&isted in accordance of this

Convention.
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Article 54 (Mechanisms for recovery of property abgh internationals co-operation in

confiscation) provides that:

Each State Party, in order to provide MLA pursuanrticle 55 of the Convention, with
respect to property acquired through on involvedaincommission of an offence

established in accordance with the Convention simadlccordance with its domestic law:

0 Take such measures as may be necessary to peragmmigetent authorities to

give effect to an order of confiscation issued lmpart of another State Party;
Take such measures as may be necessary to pesntontpetent authorities,
where they have jurisdiction, to order the configraof such property of foreign
original by adjudication of an offence of moneyrdering or such other offence
as may be within its jurisdiction, or by other pedares authorised under its
domestic law;

Consider taking such measure s as may be necdesaligw confiscation of such
property without a criminal conviction in caseswhich the offender cannot be

prosecuted by reason of death, flight or absenade, @her appropriate cases.

Each State Party, in order to provide MLA upon quest made pursuant to Article 55

shall, in accordance with its domestic law:

o0 Take such measures as may be necessary to pesrointpetent authorities to

freeze or seize property upon a freezing or seipuder issued by a court or
competent authority or requesting State Party phatides a reasonable basis for
the requested State Party to believe that theresaffecient grounds for taking
such actions and that the property would eventuadiysubject to a confiscation
order (i.e. to permit its competent authoritiegjitee effect to a confiscation order
issued by a court of another State Party);

Take such measures as may be necessary to pesroinitpetent authorities to
freeze or seize property upon a request that pesvalreasonable basis for the

requested Party to believe that there are suffigdesunds for taking such action
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and that the property would eventually be subjecrt order of confiscation for
the purposes of giving effect to an order for cscdtion order by a court of
another State Party;

o Consider taking additional measures to permit itengetent authorities to
preserve property for confiscation, such as onlthsis of a foreign arrest or

criminal charge related to the acquisition of spobperty.

Article 55 (International co-operation for purpogésonfiscation) finds that:

A State Party that has received a request fromhan@tate Party having jurisdiction over
an offence established in accordance with the Qurove for confiscation of proceeds of

crime, property etc situated in its territory shédl the greatest extent possible within its
domestic legal system:

o Submit the request to its competent authoritiestli@ purpose of obtaining a
confiscation order and, if such an order is grangace effect to it; or

o Submit to its competent authorities, with a viewgtaing effect to it to the extent
requested, a confiscation order issued by a caufte territory in the requesting
State Party in accordance with Articles 31 andifgbfar as it relates to proceeds

of crime, property etc situated in the territorytloé requested State Party.

Following a request made by another State Partyinggurisdiction over an offence

established in accordance with the Convention, rdtpiested State Party shall take
measures to identify, trace and freeze or seizeegds of crime, property etc for the
purpose of eventual confiscation to be orderedeeitly the requesting State Party or,

pursuant to a request made under Article 55, bydafeested State Party.

A description of property to be confiscated, aestant of facts, and a legal admissible

copy of the confiscation order shall be provideslappropriate, by the requesting Party.
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» Co-operation under Article 55 maybe refused or ional measures lifted if the
requested State Party does not receive sufficiahtienely evidence, or if the property is

of ade minimis value.

» Before lifting any provisional measure taken purdgua Article 55, the requested State
Party shall, wherever possible, give the requesStage Party an opportunity to present

its reasons in favour of continuing the measure.
» Atrticle 55 shall not be construed as prejudicirgits of bone fide third parties.

Miscellaneous
Article 37: Co-operation with law enforcement autties.
Article 38: Cp-operation between national authesiti
(Articles 37 & 38 provide for co-operation amongvlanforcement authorities and public
officials to provide information for investigativand evidential purposes.)
Article 43 (International co-operation) providesatiState Parties shall co-operate in criminal
matters where appropriate and consistent with domlegal systems and the State Parties shall
consider assisting each other in investigationgro€eedings in civil and administrative matters
relating to corruption.
Article 48 (Law enforcement co-operation) providieat State Parties are required to co-operate
closely with one another to enhance the effectigenaf law enforcement action to combat

offences under the UNCAC.

Article 49 (Joint investigations) encourages StBtgties to launch joint investigations into

corruption offences.
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Article 56 (Special Co-operation) provides thatt&tRarties shall endeavour to take measures,
without prejudice to their own investigations, termit the forwarding of information of
proceeds of offences established under the UNCA&htather State Party without prior request
when such disclosure might assist the other Statgy Por carrying out investigations,

prosecutions etc.

Article 58 (Financial intelligence unit) providebat State Parties shall co-operate with one
another for the purpose of preventing and combativeg transfer of proceeds of corruption

offences and of promoting ways and means of reaoyegproceeds and, to that end, shall

consider establishing a financial intelligence uoitbe responsible for receiving, analysing and
disseminating to competent authorities, reportsuspicious financial transactions.

Article 60 provides for training and technical aszsnce.

Article 61 provides for the collation, exchange amalysis of information on corruption.

The above miscellaneous provisions reflect detedtigprovement measures and an attempt at

general capacity building.

MARTIN POLAINE
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